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HOUGH the approbation of Sir MaTtTHEW 
HAL E was of itſelf ſufficient to inſure ſucceſs 


to any production, yet this Hiſtory was diſmiſſed >. 


from the cloſet without ſoliciting- indulgence by 
a prefatory diſcourſe, or claiming reſpect from the 
authority of his name. Ir were needleſs to men- 


tion the rapid ſucceſs which attended, or the gene- 


rous applauſe which was beſtowed on its publica- 
tion; it is ſufficient toremark, that it has ever been 
juſtly held in the higheſt eſtimation; and, like the 


virtue of its author, been univerſally admired. ; 


Here the ſtudent finds a valuable guide; the 
advocate a learned aſſiſtant; - the court an indiſpu- 
table authority. The impoſſibility of adding to 
its celebrity cannot but be acknowledged. I have 
only to hope (vain as the hope may be) that my 


labours may promote inquiry and reward atten» 
tion; 


\y 


NaN RH ACE. 
ion; for. (without aſſuming the merit of even 
diligence or accuracy) I can with truth aſſert, that 
I have applied the utmoſt of * ability nn, 


to execute the taſk of Editor. 
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ADVERTISEMENT 


T0 THIS EDITION. 


CINCE the publication of the fourth edition 
O ofchis work, the EpiTor hath endeavoured 
to make his labours leſs reprehenfible. He frank- 
ly confefles, that, on reviſion, he found ſome 
parts requiring emendation, and others capable of 
improvement. Many faults he has corrected, 
and ſome deficiencies he has ſupplied. In truth, 
though the Additions are conſiderable, he truſts 
that the Profeſſion, in its candour, will not 
think they have been improvidently accumu- 
lated, | 


Serjeants Inn, May 1, 1794. 
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quid virtus, et quid ſapientia poſſit, 


Utile ! nobis exemplar. — | 
Hon. Epiſt. 


IR MATTHEW HALE was born at 
Alderley, in Glouceſterſhire, on the firſt of 


November 1609. During his minority, nothing 


tranſpired of ſufficient conſequence to merit either _ 


obſervation or recital. In the ſeventeenth year 
of his age he was entered of Magdalen-hall, in 
the Univerſity of Oxford; and on the 8th of 
November 1629 was admitted of Lincoln's Inn; 
where, if the authority of Bunnet may be relied on, 
he ſtudied many years at the rate of ſixteen hours 
Vol. I. b a- day. 
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a-day (a). Be that as it may, the Ae witlt 
which he purſued his ſtudies is evident from his 


fucceſs. The juriſprudence of his own country, 
though the firſt, was by no means the ſole object 


of his attention. He applied himſelf with great 
avidity to the contemplation of the Roman law; 
and though he preferred our mode of decifion by 
jury to that of the civilians, who entruſt too 
much to the judge, yet he often affirmed, that 
the principles of juriſprudence were fo well de- 


| livered in the Digeſts, that law. could not be un- 


derſtood as a ſcience without firft reforting to 
them for information. This may in ſome de- 
gree be diſputable; it. is not however ſo ſelf- 
evident, but it may, with deference, be doubted. 
Admitting that the knowledge of the civil law hay 
deſervedly been conſidered as no ſmall acquiſition 
to the Engliſh ſtudent ; yet is it, in reality, eſſen - 


tial to the underſtanding of our own municipal 


ſyſtem, which, ſanctified as it is, requires not aſſiſt- 
ance, from any foreign code, however admirable, 
or however juſt? We muſt not“ (ſays the 


learned and elegant Commentator) ( carry our 


s veneration ſo far, as to ſacrifice our Alfred and. 


Edward to the manes of Theodoſius and Juf- 


* tinian;z we muſt not prefer the edict of the pre- 
© tor, ox the reſcript of the Roman emperor, to 
* our own immemorial cuſtoms, or the ſanctions 


(a) The humav/mind is in- milder mode meets with the à ap- 
capable of, ſugh exertion we $i of the laborious viz 
ward Coke,—-Co, Lit. 64. b. 
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* of an Engliſh parliament, unleſs we can alſo 


A prefer the deſpotic monarchy of Rome and 
* Byzantium, for whoſe meridian the former were 


calculated, to the free Conſtitution of Britain, 


© which _ latter are 1 to ene e ( 50. 1 


GREAT iempeoveatone is, in general the reſult of 
intenſe application. In the revolution of a few 
years, Hal E had obtained not only a high profeſ- 
ſional reputation, but was allowedly well verſed in 
ſcholaſtic knowledge.” That he was perfectly con- 
verſant with the diſcoveries of the age in which he 
; lived, is evident from the treatiſe which he wrote 
on the rarefaction and condenſation of air; a trea- 
tiſe which ſhews as great accuracy, and as much 
ſubtilty, as the principles to- which he adhered 
would admit, Ancient hiſtory, chronology, and 
philoſophy, amuſed him in the moments of relax- 
ation ; and, through his inrimacy with Mr. Selden, 
he underſtood the moſt curious aer of Wenn ä 
n 8 a 


WuERE different ſciences are aha Ache Gai 
time, if one be abſtracted and unpleaſant, the 
other ſhould be leſs abſtruſe and more entertaining; 
for when pleafure ſucceeds the labour of applica- 
tion, the fatigue of meditation is borne with un- 
diſturbed tranquillity :—thus, while a dull and 
heavy hour is relieved by ſome alluring employ- 


{b) Blac. Comm. oct. vol. i. p. 5. 
b 2 ment 
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ment of the mind, diverſion enriches the under- 
ſtanding, and pleaſure is turned to advantage. 
Such was the opinion of HAL E, who, when wearied 
with ſtudying either law or divinity, would, to uſe 
his own words, ©, recreate himſelf with philoſophy 
gor mathematics.” In his opinion, no man could 
be maſter of any profeſſion, without having ſome 
kill in all the ſciences. The mathematics, indeed, 
reward attention with. demonſtration, . and when 
purſued with inflexible application, ſtrengthen and 
enlarge the powers, while they confine the luxuri- 
ance of the human mind ; but though they render 
us more ſcientific, yet they neither increaſe our 
virtue, nor facilitate our happineſs. HAT R, bow- 
ever proficient in the ſcience, uſed it only as ſub· 
ſervient to more ſerious avocations. 


K E e e be to the ſtudy of 
divinity; and thoſe who read his religious diſqui- 
ſitions, may conclude, that the ſcience of theology 
engaged the principal part of his attention. Here 
it is but juſtice to remark, that ſo averſe was he 
from the diſſipation of time, that he would not even 
correſpond with his friends, except on neceſſary 
buſineſs, or matters of learning. Like Boerhaave, 
he loſt none of his hours, but, when he had at- 
tained one ſcience, attempted anothes. In ſhort, 
he made every human aid contribute in advancing 
him to a ſuperior degree of knowledge and 


of wiſdom. 


Soon 
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Soon after his appearance at the bar, the Civil 
War commenced ; and when the Earl-of Strafford 
and Archbiſhop Laud (who had eſpouſed the cauſe 
of Charles I.) were tried, he was aſſigned their 
counſel {c) : he had afterwards the honour of be- 
ing aſſigned to officiate in that character for the 
king himſelf; but was not in this inſtance per- 
mitted to plead, becauſe Charles had refuſed ſub- 
miſſion to the juriſdiction which had aſſumed the | 


power of trying him. 


Tux brief recital of the trial of a ſovereign, in 
whoſe defence it may rationally be ſuppoſed Hartz 
was from principle intereſted, added to a conjec- 
ture, not altogether improbable, that he furniſhed 
the objections which Charles ſo pointedly applied, 
will neither, I truſt, obtrude on the attention, 
nor dan the patience, of the reader. | 


TRE dignity of this tranſaction“ (fays the phi- 
loſophic hiſtorian) ** correſponded to the greateſt 
conception that is ſuggeſted in the annals of hu- 


(<c) Burnet affirms that he 
was retained for Strafford and 
Laud, yet it does not by the 
trial ap that Hale was re- 
tained for the earl, whoſe coun- 
ſel were Mr. Lane; Mr. Gar- 
diner, Mr. Loe, and Mr.Light- 
foot. 
Hale attended as counſel for his 

ce, and in the conduct of 
that important cauſe was aſſiſt - 
ed by Mr. Hern and Mr. Ge- 
rard. The former indeed took 


Stat. Tr. vol. 1. p. 759. 


b 3 


the lead, and in defence of his 


client * delivered his argument 
«« very freely and outs rove 
« ing, that nothin lich his 

c client had either Be or — 
«« according to the charge, was 
10 treaſon, by any known eſta- 
*« bliſhed law of the kingdom.“ 
This ar 9 was not Mr. 
Hern's, but Mr. Hale's. Ib. 
938, where the argument is re- 
ported at large. 


«© man- 
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© man-kind ; the delegates of 2 great people fit · 
<© ting in judgment upon their ſupreme magiſtrate, 
sand trying him for his miſgovernment. The ſo- 
&© licitor,. in the name of the commons, repre- 
s ſented, that Charles Stuart, being admitted king 
of England, and entruſted with a limited power, 
yet, out of a wicked deſign to erect an unlimited 
* government, had traitorouſly levied war againſt 
the parliament, and the people whom they re- 
& preſented, and was therefore impeached as a 
© public and implacable enemy to the common- 
<« wealth. After the charge was finiſhed, the pre- 
ce fident (ſerjeant Bradthaw) directed his diſcourſe 
© to the king, and told him that the court ex- 
*« pected his anſwer. 


„Tux king, though long detained a priſoner, 
* and now. produced as a criminal, ſuſtained the 
% majeſty of a monarch. With great dignity he 
« geclined the authority of the court, and refuſed 
© to ſubmit himſelf to its juriſdiction. He repre- 
© ſented, that, having been engaged in treaty 
« with his parliament, and having finiſhed almoſt 
* every article, he had expected to be brought to 
© his capital in another manner, and to have been 
c reſtored to his power, as well as to his liberty: 

& that he could not perceive any appearance. of 
the upper houſe, ſo effential a member of the 
© conſtitution; and had learned that even the 
* commons, whoſe authority was pretended, were 
*f ſubdued by lawleſs force, and were bereaved of 


© their 
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« their liberty: that he himſelf was their native, 
A hereditary king; nor was the whole authority of 
© the ſtate, though free and united, intitled to try 
him, who derived his dignity from the Supreme 
5 Majeſty of Heaven: that admitting thoſe extra- 
45 vagant principles which levelled all orders of 
* men, the court could plead no power dele- 
** gated by the people, unleſs the conſent of every 
* individual, down to the meaneſt and moſt ig- 
te norant peaſant, had been firſt obtained: that he 
acknowledged without ſcruple, that he had a : 
* truſt committed to him, a truſt moſt ſacred and 
& inviolable ; he was entruſted with the liberties 

* of his people, and would not betray them, 
„ by recognizing a power founded on the moſt 
** atrocious uſurpation : that having taken arms, 
and frequently expoſed his life, in defence of 
** the conſtitution, he was willing, in this laſt and 
*© moſt ſolemn ſcene, to ſeal with his blood thoſe 
precious rights, for which, though in vain, he had 
** ſo long contended : that thoſe who arrogated a 
« title to fit as his judges, were born his ſubjects, 
* and born ſubjects to thoſe laws which determined 
** that the king can do no wrong: that he was not 
* reduced to the neceſlity of ſheltering himſelf 
e under that general maxim, which guards every 
** Engliſh Monarch, even the leaſt deſerving; but 


ewas able, by the moſt ſatisfaQtory reaſons, ta | | 


* juſtify thoſe meaſures in which he had been en- 
„ gaged : that, to the whole world, and even to 


* them his pretended judges, he was defirous, if 
=o called 
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* called upon in another manner, to prove the 
«© integrity of his conduct, and aſſert thejuſtice of 
& thoſe defenſive arms, to which, unwillingly and 
ee unfortunately, he had recourſe : but that, in or- 
eder to preſerve an uniformity of conduct, he 
* muſt, at preſent, forego the apology of .his 1n- 
% nocence ; leſt by ratifying an authority no better 
5 faunded than that of robbers and pirates, he be 
© juſtly branded as the betrayer, inſtead of being 
e applauded as the martyr, of the conſtitution /d). 


HALE was alſo counſel for the duke of Hamil- 
ton (e), the lords Holland /), Capel, and Craven: 
but when he ſtepped forth the advocate of the Tat- 
ter, he pleaded wich fuch perſuaſive eloquence, 
that the very enemies of his client were charmed 
into admiration, and all who heard him were con- 
vinced. The attorney-general indeed fo far neg-- 
lected his own character, as to threaten him for 


(4) Hume. Stat. Tr. vol. i. 
from foljo 986 to 10 Sir 
John Dalrymple ſlightly no- 
tices the conduct of the com- 
mons againſt Charles: The 
republican and puritanical com- 
mons (ſays Sir John), with a de- 
mocratical ſpirit, brought their 
ſovereign, under the forms of 
juſtice, like a common member 
of the community, to a public 
trial, and a public execution. 
With the ſame levelling hand, 
they laid the peerage, the 
church, the parliament, and the 
law itſelf, in the duſt.” Mem. 
Gr. Br. vol. i. p. 18. 


T, — tA 


(e) Mr. Chute, Mr. Hale, 
Mr. Parſons, and Doctor Wal- 
ker, were aſſigned counſel for 
his Grace, Stat. Tr. vol. ii. 
p. 2. See alſo Dr. Burnet's Me- 
moirs of the Duke of Hamilton, 
p- 385, &c. and Clarend, Hiſt, 
vol. 111. p. 204. 209—The duke 
was tried by a new high court 
of juſtice, as earl of Cambridge 
in ngland, b 


No party lamented the 
death of the carl of Holland; 
his ingratitude to the king was 


a great ſtain on his memory. 


appearing 


+ SIR MATTHEW HALE. be 


appearing againſt goyernment : "regardleſs of con- 
ſequences, HaLz, with that becoming warmth 
which is the general attendant on honeſt confi- 
| dence, anſwered,—** I am pleading in defence of 
laws which you are bound to maintain; lam 
6 doing juſtice to my client, and am not to be 
“ intimidated.“ 


H1s legal qualifications had now rendered him 
eminently conſpicuous, and the rectitude of his 
conduct had gained him univerſal eſteem. Crom- 
well, ſeeing the extent of his practice, knowing the 
tranſcendency of his abilities, and pleaſed perhaps 
with the boldneſs of his integrity, determined on 
advancing him to the bench. Incapable of bypo- 
criſy, and unmoved by the honour intended him, 
Hax at firſt declined to accept the commiſſion. 
Surpriſed at a conduct ſo extraordinary, Cromwell 
condeſcended to inquire his reaſons for refuſing ſo 
high an office. HaLz candidly informed him, 
&* that he was not ſatisfied about his authority, and 
therefore ſcrupled to accept the commiſſion.” 
Cromwell, who was a friend to juſtice, though his 
public conduct has been ſaid to have been one 
continued violation of it, replied, © that as he 
had gotten poſſeſſion of the government, he was 
*© reſolved to maintain it; I will not” (continued 
the Protector, with what probability the reader 
will determine, for I mean not to vouch for the 
truth of the relation) ** be argued out of it. It 
* is my deſire to rule according to the laws of the 


land, 


= ü ar 0er 
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4 land, for which purpoſel have pitched upon you; 
* but if you won't let me govern by red gowns, I 
* am reſolved to govern by red coats (g).”—HaLs, 
commiſerating the temper of the times, added to a 
reflection that Juſtice ought, at all events, to be 
ſupported, was on matureſt conſideration con- 
vinced, that nothing criminal could be imputed 
to the unbiaſſed inſtrument of its impartial admi- 
niſtration. This reflection, confirmed by the ſoli- 
citation of his friends, induced him to yield to the 
propoſal of Cromwell, The importunity of the 
republicans was equally urgent. By the promotion 
of Hare, whofe political ſentiments were widely 
different from their own, they affected to deſpite 
every idea of private advantage. To gain po- 
pularity, it was inſinuated that their impor- 
. tunity aroſe only from a - fervent zeal for the 
public good. We will truſt (aid they) men of 
© eminent virtue, of what perſuaſion ſoever re - 
5 ſpecting political matters.” HALE's reverence 
for right ſtill interpoſed itſelf ;—he queſtioned the 
propriety of his fitting in judgment upon crimi- 
nals; — conceiving it to be highly improper, if not 
wholly unjuſtifiable, to paſs ſentence under an au- 
thority which was derived from uſurpation; hows 
ever; in 1653, he accepted the commiſhon which 
conſtituted him one of the judges of the court of 
common pleas. In the rota of criminal deciſion, 
he ſat ſome few times on the crown fide; but on 
() I doubt whether at that uniform; and if they had, that 
time the army had any regular it was ſcarlet, 
further 
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further conſideration refuſed to fit there any more, 
becauſe,” © in matters of blood, he was always to 
chuſe the ſafer fide.” The heart of a good man 
cannot but recoil at the thought of puniſhing a 
light injury with death; and he who knows not 
how often rigorous laws produce total impunity, 
and how many crimes are concealed and forgotten 

for fear of hurrying the offender to that ſtate 
- in which there is no repentance, has converſed very 

little with mankind. *©* And whatever epithets of 
* reproach or contempt this compaſſion may incur 
© from thoſe who confound cruelty with firmneſs, 
] know not (ſays Dr. Johnſon) whether any wiſe 
man would wiſhit leſs powerful or leſs extenſive.“ 


Wirnix a ſhort time after his preferment, in a 
cauſe depending before him, the jury were re- 
turned by the expreſs order of Cromwell. Aſto- 
niſhed at the atrocity and incenſed at the illegality 
of the act, HAL E, with a ſpirit becoming his cha- 
racer, diſmiſſed the jury, and would not try the 
cauſe, Hurt by the diſappointment, and offended 
with the conduct, the Protector ſaid to him in an- 
ger, Lou are not fit to be a judge. —HaALR 
modeſtly anſwered, It is true. 


NoTw1THSTANDING this, he continued to ad- 
miniſter juſtice until the death of Cromwell, when 
he not only refuſed the mourning ſent for him and 
his domeſtics, but alſo to accept the-new commiſ- 
ſion offered him by Richard; and though all the 


judges 
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judges preſſed it, and employed others to folicit 
him, yet he rejected every importunity, ſaying, 
I can act no longer under ſuch authority.” 


Fx on this time, until the parliament afſembled/y ) 
which called home Charles II. he ſedulouſly ſe- 
cluded himſelf from his profeſſion and the world; 
but being now returned a member for the county 
of Glouceſter, his privacy was in conſequence 
diſturbed ;—contemplation changed into action, 
and the ſweets of retirement gave way to the calls 
of his country. 5 


AvERSsE as he was from thoſe principles which 
actuated the government of Cromwell, he never- 
theleſs avoided the extremities into which the te- 
merity of the royaliſts too often precipitated them. 
Faction and party he equally deſpiſed : nay, at- 
tached as he was to monarchy and his ſovereign, 
he was not, on the Reſtoration (of which he was a 
_ conſiderable promoter), for receiving Charles 
without reaſonable reſtrictions; conceiving this to 
be, of all other incidents, the moſt opportune to - 
| limit that prerogative which had given riſe to ſuch 
recent and unparalleled calamities. . 


Wr are taught under every form of govern- 
ment to apprehend uſurpation, either from the 


(eg) May, 1660.-Or Con- ſammened by the king's writ. 
vention, as it came afterwards Burnet's Hiſt. oct. vol. i. p.122. 
to be called, becauſe it was not 


abuſe 
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abuſe or from the extenſion of the executive. 
power ; and though it be no advantage to a prince 
to enjoy more power than is conſiſtent with the 
good of his ſubjects, yet this maxim is but a fee- 
dle ſecurity againſt the paſſions and follies of men. 
Thoſe who are intruſted with power in any degree, 
are diſpoſed, from the mere diſlike of conſtraint, 
to remove oppoſition (). Senſible of ſuch truths, 
HalE moved the commons, that cc a committee 
might be appointed to look into the propo- 
« ſitions which had been made, and the conceſ- 
© fions which had been offered by the late king, 
* that from thence they might digeſt ſuch pro- 
«© poſitions as they ſhould think fit to be ſent 
« over to the king (7).” This motion, through 
the influence of general Monk, failed of ſucceſs ; 
it ſhewed, however, that HAaLz entertained a warm 
regard for the public, a high reſpe& for its laws, 
and that he was no friend to thoſe opinions which 
tended to ſupport the indefeaſible right of prero-. 
gative. The motives which determined the fate of 
this motion, were the reyerſe of, and equally in 
extreme with, thoſe which influenced the com- 
mons againſt Charles the Firſt. The general opi- 
nion now ſeemed to condemn all jealous capitu- 
lations with the ſovereign. Harraſſed with convul - 
ſions men ardently wiſhed for repoſe, and were 
terrified at the mention of negociation or delay. 


Y Ferguſon on Civil Society. Ci) Burnet's Hiſt. oct. vol. I. p. 122. 
Added 
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Added to this, the paſſion for liberty, having pro- | 
_ duced ſuch horrid commotions, began to give 
place to a ſpirit of loyalty and obedience (4. 
Why Monk ſhould difapprove the impoſition of 
rational -conditions, is not eaſily to be accounted 
for; he ſeemed reſolved, however, that the crown, 
which he intended to reſtore, ſhould be conferred 
on the king entirely free and unincumbered (1). 
He knew not, perhaps, that liberty is never in 
greater danger, than when we meaſure national fe- 
licity by the bleſſings which a prince may beſtow, 
or by the mere tranquillity which may attend an 
equitable adminiſtration. The ſovereign may daz- 
zle with his heroic qualities; he may prote& his 
ſubjects in the enjoyment of every animal advan- 
tage or pleaſure : but the benefits arifing from li- 
berty are of a different ſort ; they are not the effects 
of a virtue and of a goodneſs which operate in the 
breaſt of one man, but the communication of vir- 
tue itſelf to many; and ſuch a diſtribution of func? 
tions in civil lociety, as gives to numbers the ex- 
etrciſes and rg u 1 15 thew ha- 
ture {m).- 1 21% 9d 


2 — 


CnaRLEs II. Rey FRE his- eig 

came to the houſe of peers, and in the moſt earneſt 
terms preſſed an act of general indemnity; he 
urged not only the neceſſity of it, but the obliga- 


(1) Hume. ( . (=) Dr. Ferguſon, 


tion 
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tion of a promiſe which he had formerly given; a 

promiſe which he would ever regard as facred, 
ſince to that he probably owed the ſatisfaction of 
meeting his people in parliament.—This meaſure 
of the king, though irregular (), was received 
with great ſatisfaction; and the commons, after 
ſome debate, appointed a committee to forward 

" 1 n een purpoſe (0). g 


Ovx author, then 8 . had the honour 
of being nominated one of the committee {p) : and 
now, in the execution of this high truſt, he ex- 
erted all the powers of his mind, and all the good- 
neſs of his heart, to terminate thoſe- evils which 

had too long and too ſucceſsfully prevailed. Pru- 
dence and humanity dictated, that the ſooner the 
bill paſſed, the ſooner the bleſſings of peace would 
be diffuſed. With an, aſſiduity to be equalled only 
by his philanthropy, he framed, carried as and 
| e the bill. 


eee as his manners were to that verſa- 
tility of conduct which recommends to notice and 
preferment, yet ſuch was his reputation, that (to 
uſe the words of Mr. Emlyn), “it was thought 


a bill which de 


(n) By his _ notice of of indemnity in the houſe of 


ed before commons, and publicly checked 
* houſes.. the ſeverity of the houſe of lords 
- (e) Parl. Hift. vol. ii, p. 290. in their proceedings upon it.” 
(p) Sir John Dalrymple ob- Mem.Gr.Br. p.21. and * 
ſerves, that Charles privately Hitt. vol. ii. P- 35+ 
promoted the ſucceſs of the bill 


& an 
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an honour to his majeſty's government to ad- 

* yance him. to the ſtation of lord chief baron 9). 
When the earl of Clarendon notified to him the 
appointment, he was pleaſed to expreſs himſelf in 
a peculiar manner: If the king” (ſaid the chan- 
cellor) „could have found an honeſter or an 
© abler man for the employment, he would not 
ic have advanced you to it; he prefers you, be- 


& cauſe he knows no one who ſo well deſerves 
CC, 3. I» 
1. 


UxAuITIious, diffident, and reſerved, HALE 
ſtudiouſly avoided the honour of knighthood, 
uſually conſequent on ſuch a promotion; he de- 
clined every occaſion of waiting on the king; but 
the chancellor one day eng him as © the 
©. modeſt chief baron,” his majeſty immediately 
knighted him. 5 * 


H E pref ded eleven years in the court of exche- 
quer with ſuch ſingular propriety, that he not 
only raiſed the reputation of the court, but 
merited and received the approbation of the 


public. 


Munguvuns were indeed heard, invidiouſly and 
 induſtriouſly inſinuating that he did not decide 
with t . Admitting that ſome 


(4) Nov. 7, 1662. Vide i. Sid. 4. 


circum- 


„ 
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circumſtances might apparently have juſtifie d the 
imputation, yet on the moſt ſcrupulous examina- 
tion it is evident, that it could not have ariſen 
either from ignorance or neglect. Solicitude alone 
induced him to deliberate in deciſion; which 
had this good effect, that whatever he had once 
determined, was ſeldom, if ever, heard again. 

Bux xET remarks, that © nothing was more ad- 
mirable in him than his patience: that he would 
*© bear with the meaneſt, and give every man his 
“ full ſcope, thinking it much better to loſe 
time than patience. In ſumming up of an evi- 
* dence to a jury, he would always require the 
bar to interrupt him, if he did miſtake, and to 
put him in mind of it if he did forget the leaſt 
* circumſtance : ſome judges (adds the biſhop) 
have been diſturbed at this as a rudeneſs, which 
he always looked upon as a ſervice and reſpect 
* done to him.” Juſtice, it has been ſaid, ſhould 
ſpeedily. be adminiſtered. Though the poſition 
cannot be queſtioned, yet 1s there a wiſe or a good 
man who would not, prefer the deciſion of one 
judge, whoſe opinion, though flow, is the effect 
of deliberation, to that of a thouſand who deter- 
mine haſtily, and of courſe hazardouſly ? Thoſe 
who think diſpatch the great excellence of juſtice, 
will doubtleſs admire the quickneſs of a Turkiſh 
ſuit; and be inclined to prefer the determination 
of a Cadi, ſuch. as Shaw and Norden have de- 
„r „ fſoeribed, 


cc 


.- 
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ſcribed, to the adminiſtration of juſtice in their 
own country. The ſpeedineſs, as well as ſeverity, 
of juſtice in Turkey, is openly avowed on this 
principle, that it, is better two innocent men 
ſhould die, than one guilty live. We glory in 
adopting the very reverſe of this principle; a 
greater caution therefore, in conformity to the 
principle, neceſſarily produces a greater length in 
the enquiry (5). 7 


HaLz's adminiſtration of juſtice was not con- 
fined to the court in which he preſided ; he was 
one pf the principal judges who ſat in Clifford's- 
inn, to adjuſt the difputes between the landlords 
and their tenants, after the dreadful conflagration ; 
and was the firſt who offered to accommodate the 
differences reſpecting the rebuilding of the city. 
In truth, the peaceable adjuſtment of that great 
undertaking was, in no ſmall degree, owing to 
his care and judgment. Without detracting from 
the merit of the other judges, it muſt be acknow- 
ledged, that he was moſt inſtrumental in the com- 
pletion of that beneficent deſign; inaſmuch as 
he not only aſſiſted at all the determinations, but 
contrived the rules by which they were accom- 


liſhed (1). 
Tux 


6 Eunomus, vol. iii. p. 203. ( On the 18th September, 
Sir William Temple's Eſſay on 1666, the parliament met, and 
Heroic Virtue, fol. edit. p. 225. immediately paſſed an act for 

TEXT erecting 
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Taz following precepts (from the original under 
his own _— he rigidly obſerved, as 


cc THINGS NECESSARY TO BE CONTINUALLY HAD 
© IN REMEMBRANCE,” 


% TaarT in the adminiſtration of juſtice, I am 
5 entruſted for God, the king and country; 
therefore, that it muſt be done uprightly, deli- 


5 berately, reſolutely. 


* THAT I reſt not on my own underſtanding os 
« ſtrength, but implore and reſt upon the direc- 
tion and ſtrength of God. 


a court of judicature, 
and for ſettling all differences 


between landlords and tenants, 


with reſpect to houſes which had 
been deſtroyed by the fire. At 
the ſame time they appointed 
the juſtices of the king's bench 


and common pleas, and the ba- 


rons of the exchequer, to be 
judges of that court. Theſe 
judges conducted themſelves 
with ſuch tri juſtice, that they 

gained the general eſteem of the 
— 2 as a teſtimony of 


cauſed their portrait? 


8 
hung up in Guildhall.— 
The portrait of Sir Matthew 
Hale was painted by one Mi- 
chael Wright. 

Mr. Granger enumerates the 
followin portraits of Sir Mat- 
thew Hale; viz. ir Matthew 


C 2 


/ 


Hale, Lord Chief Juſtice of the 
= 's Bench; M. Wright p. 
ertue ſc. 1 17363 h. 2 
we > Hale, miles, &c. 
R. White ſc. a roll in his right 
hand; large h. ſn.— A copy by 
Van Hove. 
Sir Matthew Hale; large h. 


ſh.— Copied from White. 


Mattheus Hale, miles, &. 
Van Hove ſc. fitting in an el - 
bow chair; h. ſh. 

Matthzus Hale, Ec. Van 
Hove ſc. fitting ; 8 vo. 
Matthzus Hale, &c.. Clarke 
{c. fitting ; > 8vo. 

Lord Chief Juſtice Hale; 
ſmall gto. printed with the 
«« Sum of Religion,” in a large 
balf-ſheet. Grang. Biogr. Hiſt. 
vol. i. 8vo. 365. 
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„Tur in the execution of judgment, I care- 
“e fully lay aſide my own paſſions, and not give 
* way to them, however provoked. 


% Tuar I be wholly intent upon the buſineſs 1 
e am about, remitting all other cares and thoughts 
ce as unſeaſonable and interruptions. 


© Tnar I ſuffer not myſelf to be prepoſſeſſed 
% ith any judgment at all, till the whole buſineſs 
and both parties be heard. | 


Tua I never engage myſelf in the beginning 
© of any cauſe, but reſerve myſelf unprejudiced 
„ 'till the whole be heard. 


„% Txar in buſineſs capital, though my nature 
40 prompt me to pity; yet, to conſider that there 
. is alſo a pity a to the country. 


cc Taar I be not too rigid in matters purely 
« conſcientious, where all the harm 1 is diverſity of 
re Judgment. 


„War i ok ict I A © 
ce the Poor, or fayour to the rich, in point of 
* n. 8 n 


4 Tuar 1 or court a or diſ- 
<* taſte, have no influence in any thing I do, in 
7 . of diſtribution of | juſtice, 


Nor 
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% Nor to be ſolicitous what men will ſay or 
6 think, ſo long as 1 keep myſelf exactly accord- 
* ing to the rule of juſtice. 


. Ip in criminals it be a meaſuring caſt, to in- 
4c cline to mercy and 2 


* In criminals that convſt merely in words, 
% when no more harm enſues, moderation is no 
" een 


; $6. Ja 1 of blood, i, the fact be evident, 
« ſeyerity is juſtice. 


** abbor all private ſolicitations, of what 
**© kind ſoever, and by whomſoever, in matters 
* depending, | 


e To charge my ſefvants not to interpoſe in 
* any buſineſs whatſoever ; not to take more than 
their known fees; not to give any undue pre- 
© cedence to cauſes ; not to recommend counſel. 


© To be dert. and ſparing, at meals, that I 
*© may be the fitter for buſineſs.” 


Wirk what ſolrie be conformed to the moſt eſ. 
ſential of theſe rules, may be readily collected from 


the following inſtances, 


e A NOBLE 
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A wosLE duke, having a ſuit depending, came 
to him with a view to explain the circumſtances 
which had given riſe to it, that he might the better 
underſtand it when in court : the chief baron, 
fuddenly interrupting the narration, ſaid, ©* You 
& do not deal fairly to come about ſuch affairs, 
„ for I never receive any information of cauſes 
© but in open court, where both parties are to 
© be heard alike ;” and would not fuffer him to 
proceed. His grace departed, not a little diſſa- 
tisfied, and formally made mention of it to the 


= 


king; who filenced him by obſerving, © I verily 


& believe he would have uſed me no better had | 
« gone to ſolicit him in any of my own cauſes*.” 


Tux following anecdote, which ſome have con- 
fidered as an honour to his memory, has, by 
others, been cenſured, as a reflection on his un- 
derſtanding; imputing that to affectation, which 


(@) © temember (ſays * thought the judge was poſ- 
** Dryden) a ſaying of king “ fible to be bribed, but that 
Charles II. on Sir Mar- * his integrity might be too 
« THew Hats (who was „ ſcrupulous, and that the 
«« doubtheſs an uncorrupt and ** caufes of the crown were 
„ upright man), that his ſer» © always ſuſpicions when the 
«« vants were ſure to be caſt «© privileges of ſubjects were 
« on a trial which was heard © concerned *.“ 

« before him; not that he 


* Dedic. of Tranſ. from Juvenal. 
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evidently reſulted from a ſtrict obſervance of his 
duty. A gentleman having a cauſe to try before 
him, ſent him a buck ; but he would not proceed 
in the trial until the buck was paid for, which 1n- 
duced the plaintiff to withdraw his record: in 
which if there be not much to commend, there is 
ſurely nothing to blame. 


Ar. Saliſbury, the dean and chapter, | in con- 
formity with an eſtabliſhed cuſtom, preſented him 
with ſix ſugar-loaves; he made his ſervants pay 
for them before he would try a cauſe in which the 
dean and chapter were concerned. | 


MELANCHOLY is the truth, that the frequency 
of envy renders it ſo familiar, that 1 it even eſcapes 
our notice; nor do we reflect upon its turpitude, 
until we have felt its influence. To ſpread ſuſ- : 
picion requires neither labour, courage, nor ex- 
pence ; it is eaſy for the author of a lie, however 
malignant, to eſcape detection, and infamy needs 
very little induſtry to affiſt its circulation. Whe- 
ther HALE had excited malice by his eminence, I 
cannot determine ; experience, no doubt, con- 
vinced him, that the mention of a name which 
diſtinftion had rendered eminent, only provoked 
the aſperity of the envious and the animoſity of 
the malignant : that his. children therefore might 
not indulge their credulity at the expence of 

X Cc 4 | ano- 
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another's reputation, he with great wiſdom cau- 
tions them againſt it in the following Letter; a 
letter which may with truth be deemed a valuable 
literary relick, and a ſtrong proof of the attention 
which he paid to the morals —_— . manners of 
* | | GOUT, .2008, 90:15, 44, $4481 


A LETTER FROM STR Matthew HALE To Hg 
CHILDREN, JANUARY 19, 1660. 


_ CniLDREN, 


I THANK God I came well to Farrington this 
Saturday about five of the clock, and becauſe I 
have ſome leiſure time at my inn, I could not 
ſpend that time more to my own contentment, and 
your benefit, than by my letter to give you all 
good counſel ; the ſubject whereof at this time 
ſhall be concerning ſpeech; beeauſe much of the 
good or evil that befalls perſons, doth occaſionally. 
happen by the well or ill managing of that part of 
humane .converſation. I ſhall, as I-have leiſure 
and opportunity at-other- times, give you my di- 
rections concerning other ſubjects. Firſt, as con- 
cerning the former, obſerve theſe directions; : 


Onszrvs and mark as well as you may, That i is 
the temper and diſpoſition of thoſe perſons, whole 
ies you hear; whether they be grave, ſerious, 

ſober, 


* 
- 
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ſober, wiſe, diſcreet perſons : if they be ſuch, their 
ſpeeches commonly are like themſelves, and well 
' deſerve your attention and obſervation. But if 
they be light, impertinent, vain, . paſſionate per- 
ſons, their ſpeech is for the moſt part according, 
and the beſt advantage that you will gain by their 
ſpeech, is but thereby to learn their - diſpoſitions, 
to diſcern their failings, and to make yourſelves 
the more cautious both in your converſation with 
them, and in your own ſpeech and deportment, 
for in the unſeemlineſs of their ſpeech you may 
better diſcern and avoid the like in yourſelves. 


Ir any perſon, that you do not very well know 
to be a perſon of truth, ſobriety, and weight, re- 
late ſtrange ſtories, be not too ready or eaſy to 
believe them, nor report them after him; and yet, 
unleſs he be one of your familiar acquaintance; be 
not too forward to contradict him; or if the ne- 
ceflity of the occation require you to declare youre 
opinion of what is ſo reported, let it be modeſtly 
and gently, not too bluntly or coarſly ; by thiſs 
means, on the one fide you ſhall avoid being 
abuſed by your too much credulity ; on the other 
ſide, you ſhall avoid quarrels and diſtaſte. 


Ir any man ſpeak any thing to diſadvantage or 
reproach of one that is abſent, be not too ready 
to believe it, only obſerve and remember it; for 
it may be it is not true, or it is not all true, or 

ſome 
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ſome other circumſtances were mingled with it, 
which might give the buſineſs reported a juſtifica- 
tion, or at leaſt an allay; an extenuation or a rea- 
ſonable excuſe : in moſt actions, if that which is 
bad alone, or ſeems to be ſo, be reported, omit- 
ting that which is good, or the circumſtances 
that accompany it, any action may be eaſily miſ- 
repreſented; be not too haſty therefore to believe 
2 reproach, till you know the truth, and the 
whole truth. | | 


Is any perſon report unto you ſome injury done 
to you by another, either in words or deeds, do 
not be over-haſty in believing it; nor ſuddenly 
angry with the perſon fo accuſed ; for it is poſſible 
it may be faulſe or miſtaken ; and how unſeemly 
a thing will it be, when your creduelity and paſ- 
fion ſhall perchance cary you, upon a ſuppoſed in- 
Jury, to do wrong to him that hath done you none; 
or at leaſt, when the bottom and truth of the accu- 
fation is known, you will be aſhamed of your paſ- 
fion. Believe not a report till the accuſed be heard; 
and if the report be true, yet be not tranſported 
either with paſſion, haſty anger, or revenge, for 
that will be your own torment and perturbation. 
Even when a perſon is accuſed or reported to have 
injured you, before you give yourſelf leave to be 
angry, think with yourfelf, Why ſhould 1 be angry 
before I am certain it is true? or, if it be true, 
How can Idtell how much I ſhould be angry, till I 

; know 
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know the whole matter? Though it may be he 

hath done me wrong, yet poſſibly it is miſrepre- 

ſented, or it was done by miſtake, or it may be 

he is ſorry for it: I will not be angry till I know 
there be cauſe, and if there be caufe, yet I. will 
not be angry till I know the whole cauſe ; for till 
then, if I muſt be angry at all, yet I know not 
how much to be angry; it may be it is not worth 
my anger, or if it be, it may be it deſerves but a 
little. Thiſs ill keep your mind and carriage 
upon ſuch occaſions in a due temper and order ; 
and will diſappoint malicious or oficious tale. 
bearers. | 


Ir a man whoſe integrity you do not very well 
know, makes you great and extraordinary pro- 
feſſions and promiſes, give him as kind thanks as 
may be, but give not much credit to it: caſt about 
with yourſelf what may be the reaſon of thiſs won- 
derful kindneſs; it is twenty to one but you 
will find ſomething that he aims at, beſides kind- 
neſs to you; it may be he hath ſomething to beg. 
or buy of you, or to ſell you, or ſome ſuch 
bargain that ſpeaks out at laſt his own advan- 
tage, and not yours; and if he ſerve his turn upon 
you, or if he be diſappointed, his kindneſs will 
grow coul. | 


Ir a man flatter and commend you to your 
face, or to one that he thinks will tell you of it, 
it 


—— 
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it is a thouſand to one either he hath deceived and 
abuſed you ſome way, or means to do ſo. Re- 
member the fable of the fox commending the ſing - 
ing of the crow, when ſhe had ſomewhat in her 
mouth that the fox liked. | 


Ix a perſon be. cholerick, paſſionate, and give 
you ill language, remember, rather to pity him 
than to be mov'd into anger and paſſion with him, 
for moſt certainly that man is in a diſtemper and 
diſorder; obſerve him calmly, and you ſhall ſer 
in him ſo much perturbation and diſturbance, that 
you will eaſily believe he is not a pattern to be 
imitated by you, and therefore return not choler 
for anger; for you do but put yourſelf into a kind 
of frenzy becauſe you ſee him ſo, Be ſure you 
return not railing, reproaching, or revileing, for 
revileing ; for it doth but kindle more heat, and 
you will find ſilence, or at leaſt very gentle words, 
the moſt exquiſite revenge of reproaches that can 
be; for either it will cure the diſtemper in the 
other, and make him ſee and be ſorry for his paſ- 
ſion, or it will torment him with more perturba- 
tion and diſturbance. But howſoever, it keeps 
your innocence, gives you a deſerved reputation 
of wiſdom and moderation, and keeps up the ſe- 
renity and compoſure of your mind; whereas paſ- 
ſion and anger do make a man unfit for any thing 
that becomes him as a man, or as a Chriſtian, 


* 
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Son men are excellent in knowledge of huſ- 
bandry, ſome of planting, ſome of gardening, 
ſome in the mathematicks, ſome in one kind, ſome 
in another; in all your converſation, learn as near 
as you can wherein the ſkill and excellence of any 
perſon lies, and put him upon talk of that ſubject, 
and obſerve it, and keep it in memory or writing; 
by this means you will glean up the worth and 
excellence of every perſon you meet with, and at 
an eaſie rate put together that which may be for 
your uſe upon all occaſions. 


Cox VERSE not with a lyar or a. ſwearer, or a 
man of obſcene or wanton language; for either he 
will corrupt you, or at leaſt it will hazard your 
reputation to be one of the like making; and if it 

doth neither, yet it will fill your memory with ſuch 
diſcourſes, that will be troubleſome to you in after 
time, and the returns of the remembrance of the 
paſſages which you long fince heard of this nature, 
will haunt you, when your thoughts ſhould be 
better imployed. 


Now as concerning your own ſpeech, and ho-]. 
you are to manage it, ſomething may be collected 


out 4 what goes before; but I ſhall add ſome things 
elſe. | 


LET your ſpeech be true; never ſpeak any thing 
for a truth, which you know or believe to be faulſe: 
it 
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it is a great fin againſt God, that gave you a 
tounge to ſpeak your offence againſt humanity it- 
ſelf,” for where there is no truth there can be na 
ſafe ſociety between man and man. And it is an 
injury to the ſpeaker, for, beſides the baſe diſre- 
putation it caſts upon him, it doth in time bring 
a man to that baſeneſs of mind, that he can ſcarce 
tell how to tell truth or to avoid lying, even when 
he hath no colour of neceſſity for it; and it comes 
to ſuch a paſs, that as another man cannot believe 


he tells a truth, ſo he himſelf ſcarce knows when 


he tells a lye : and obſerve it, a lye ever returns 
with diſcovery and ſhame at the laſt. 


As you muſt be careful not to lye, ſo you muſt 
avoid coming near it; you muſt not equivocate; 
you muſt not ſpeak that abſolutely which you have 
but by hearſay or relation; you muſt not ſpeak that 
as upon knowledge, which you have but by con- 
jecture or opinion only. 


Lr your words be few, eſpecially when your 
betters, or ſtrangers, or men of experience, or 
underſtanding, are in place; for you do yourſelf 
at once two great miſchiefs: fi, you betray 
and diſcover your own weakneſs and folly; ſecondly, 


pou rob yourſelf of that opportunity which you 


might otherwiſe bave to gain knowledge, wiſdom, 
and Experience, by hearing thoſe that you filence 
by your 1mpertinent talking. 
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BE not over-earneſt, lowd, or violent in talking, 
for it is unſeemly ; and earneſt and lowd talking 
make you overſhoot and loſe your bufineſs : when 
you ſhould be conſidering and pondering your 
thoughts, and how to expreſs them ſignificantly, 
and to the purpoſe, you are ſtriveing to keep your 
tounge going, and to ſilence an opponent, not 
with reaſon but with noiſe. 


Bx careful not to interrupt another in his talk; 
hear him out; you will underſtand him the better, 
and be able to give him the better anſwer ; it may 
be, if you will give him leave, he will ſay ſome- 

what more than you have yet heard, or well un- 
derſtood, or that which you did not expect. 


ALLWAxs before you ſpeak, eſpecially where 
the buſineſs is of moment, conſider beforehand; 
weigh the ſence of your mind, which you intend 
to utter; think upon the expreſſions you intend to 
uſe, that they be fignificant, pertinent, and un- 
.offenfive ; and whereas it is the ordinary courſe of 
inconſidirate perſons to ſpeak their words, and 
then to think, or not to think till they ſpeak ; 
think firſt and ſpeak after, if it be in any matter 
of moment or ſeriouſneſs. 


Bx willing to ſpeak well of the abſent, if you do 
not know they deſerve ill: by thiſs means you 
ſhall make yourſelf many friends, and ſometimes 

| an 
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an undeſerved commendation is not loſt to the 
party to whom it is given. I have known ſome 
men that have met with an undeſerved commen- 
dation, out of ſhame of being worſe than they 
have been reported, ſecreatly to take up practiſes | 
anſwerable to their commendation, and ſo make 
themſelves as good as they were reported. 


BE ſure you give not an ill report to any that 
you are not fure deſerves it. And in moſt caſes, 
though a man deſerves ill, yet you ſhould be ſpar- 
ing to report him ſo; in ſome caſes indeed you are 
bound, in honeſty and juſtice, to give that account 
.concerning the.demerit or default of a perſon that 
he deſerves ; as namely, when you are called to. 
give teſtimony for the ending of a controverſie, or 
when the conceiling of it may harden and encou- 
rage a perſon in an evil way, or bring another in- 
to danger; in ſuch caſes, the very. duty of charity 
binds you to ſpeak your knowledge, nay your 
probable fear or ſuſpition of ſuch a perſon, ſo it be 
done for prevention of greater inconveniencies and 
in love; and efpecially if the diſcovery be made 
to a perſon that hath the ſuperintendence, care, or 
authority over the perſon complained of, for this 
is an act of love and duty. But for any perſon 
maliciouſly, buſily, and with intent to ſcandaliſe 
another, to be whiſpering tales and ſtories. to the 
prejudice of others, this is a fault: if you know. 
any good of any perſon, ſpeak it as you have op- 

portunity; 
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portunity: if you know any evel ſpeak it, if it be 

realy and prudently done for the good of him, and 
the ſafety of others; otherwiſe rather chuſe to ſay 
nothing, than to ſay any thing reproachfuly, mali- 
ciouſly, or officiouſly, to his prejudice: 


Avotp ſweating in your ordinary communica- 
tion, unleſs called to it by the magiſtrate ; and not 
onely the groſſer oaths, but the leſer: and not one- 
ly oaths, but imprecations, earneſt and deep pro- 
teſtations : as you have the-commendable example 
of good men to juſtify a ſolemn oath before a ma- 
giſtrate, ſo you have the precept of Our Saviour 
forbidding it otherwiſe: 


Avoip ſcoffing, and bitter and biteing jeering 
and jeſting; eſpecially at the condition, credit; 
deformity, or natural defects of any perſon; for 
theſe leave a deep impreſſion, and are a moſt apa- 
rant injuſtice; for were you ſo uſed, you would 
take it inwardly and amiſs; and many times fuch 


an injury coſts a man. dear, when he little thinks. 
of it. 


Be very cafeful that you give no eech f 
bitter menacing, or ſpightful words to any perſon, 
nay not to ſervants or other perſons of an inferiour 
condition; and that upon theſe conſiderations i 
1. There is not the meaneſt perſon but you may ſtand 
in need of him in one kind, or at ſome time or 
another: good words make friends, bad words 
make enemies; it is che beſt prudence in the 

Vol. I. d world 


1 


Ii, THE LIFE OF 


world to make as many friends as honeſtly you 
can, eſpecially when it may be done at ſo eafic 
rate as a good word; and it is the greateſt folly 
that can be, to make an enemy by ill words, which 
do not at all any good to the party that uſeth them. 


2. Ill words provoke ill words again, and com- 


monly ſuch ill words as are gained by ſuch a pro- 


| vocation, eſpecially of an inferiour, ſtick cloſer, 


and wound deeper, than fuch as come unprovoked 
by ill language, or from an equal. 3. Where 
faults are committed, they may, and by a ſuperiour 
muſt, be reproved ; but let it be done without re- 
proaches, or bitterneſs z otherwiſe it lofeth its due 
end and uſe, and inſtead of reforming the offence, 
exaſperates the offender, and makes him worſe, 
and gives him the cudgel to ſtrike againe ; becauſe 
it diſcovers your own weakneſs when you are re- 
prehending another, and fays you juſtly open to 
his reproof, and makes your own but ſcorned and 
diſeſteemed. I preſs thiſs the rather, becauſe moſt 
ordinarily ill language is the folly of children, and 
of weak and paſſionate people. | | 


Ir there be occaſion for you to fpeak. in any 


company, always be careful if you ſpeak at all, to 
ſpeak lateſt, eſpecially if ſtrangers are in company; 


for by thiſs means you will have the advantage of 


knowing the ſence, judgment, temper, and re- 


lations of others, which may be a great light and 


help to you in ordering your ſpeech, and you will 
better know the inclination of the company, and 


ſpeak 
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peak with more advantage and acceptation, and 
va more unn againſt sireing offence; 


_" careful that you commend not viutſelved; if 
is the moſt unuſeful and ungrateful-thing that can 
be: you ſhould avoid flattery from others, but 
eſpecially decline flattering of yourſelves; it is 
fign your teputation is ſmall and ſinking, if your 
dyn toungs muſt be your flatterers or commen- 
ders, and it is a fulſom and unpleating thing for 
others to hear * 


Abo all ful, unclean and obſcene ſpeeches 
tis a ſign that the heart is corrupt; and ſuch kind 

of ſpeeches will make it worſe; it will taint and 
eorrupt yourſelves and thoſe that hear it, and 
brings diſreputation to thoſe that uſe it. 


Never uſe any profane ſpeeches, not make jeſts 
of ſcripture· expreſſions; when you uſe the names 
of God or Chriſt; or any paſſages or words of the 
holy ſcripture; uſe them with reverence and ſeri- 
ouſneſs, and not lightly or ſcurriloufly ; for it is 4 
taking of the name of God in vain. 


Ir you hear of any unſeemly expreffions uſed in 
religious exerciſes, you mult be careful to forget 
and not to publiſh them; or if you at all mention 
hem, let it be with pity and ſorrow, not with de- 
riſton or e 
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Do not upbraid any, or deride any man for 4 
pious, ſtrict, or religious converſation; for if he 
be ſincere, you diſhonour God and injure him: if 
. he be an hipocrite, yet it is more than you know; 
or if you know him to be ſuch, yet his external 
piety and ſtrictneſs is not his fault, but his diſſimu- 
lation and hipocrifie ; and though his hipocriſie be 
to be deteſted, external piety and i, Ns is to be 
commended; not : derided. 


Havs as little converfitin as is poſſible with 
| hereticks, or perſons obſtinately perverted on mat- 
ters of religion; as Papiſts, Quakers, Anabapriſts, 
Antinomians, Enthuſiaſts, and the like: but eſpe- 
cially converſe not with them on matters of reli- 
gion; for inſtead of converting them by your per- 
ſwaſions to the truth, you ſhall but harden them 
the more, and endanger yourſelf. They are to be 
dealt with all in theſe matters onely by perſons of 
great abilities; for a perverted, corrupted mind, 
or obſtinate ſpirit, carries in it a contagion, as in- 
fectious and much more dangerous than the plague 
in the body, where their opinions meet with a 
young opponent. 


Axp thus, children, as the time and my re- 
membrance would give me leave, I have ſet down 
ſome obſervations concerning thiſs ſubject, for 
your direction and practiſe; what is wanting you 
may abundantly ſupply by reading the wiſe counſel 
of Solomon, in his book of Proverbs. Read theſe 

my 
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my directions often; think of them ſeriouſly, and 
practiſe them diligently ; though they ſeem bur 
dry and ordinary things, yet you will find them 
uſeful in your converſation, which will be every 
day more evident unto you, as your judgment, un- 
derſtanding and experience increaſe. 


I nav but little more to write at thiſs time, but 
to wiſh and command you to remember my former 
counſels, that I have often given you. Begin and 
end the day with private prayers to God, upon 
your knees; read the ſcriptures often and ſeriouſ- 
ly; be attentive to the publick worſhip of God in 
the church; keep yourſelves ſtill in ſome good 
imployment, for idleneſs is the devil's opportunity, 
and the nurſery of vain and ſinful thoughts, which 
corrupt the mind, and diſorder the life. 


Lr the girls take care of ſich buſineſs of my 
family as is proper for them; and their recreation 
may be walking abroad in the fields in fair or froſty 
mornings z ſome work with their needles; reading 
of hiſtory or herbals ; ſetting of flowers or herbs ; 
practiſing of their muſick, and ſuch innocent and 
barmleſs exerciſes. Let the boys be diligent at 
their books, and when they have performed their 
taſks, I do not deny them ſuch recreations as may 


be healthy, ſafe, and harmleſs. 


Bx you all kind and loveing one to another; 
honouring your miniſter ; not bitter nor harſh ta 
d 3 my 
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my adden Be reſpectful to all. Bear my abſence 
patiently, cherefully and faithfully. Do all things 
as if I were preſent among you and beheld you, 
for you have a greater Father than I am, that al- 
ways and in all places beholds you, and knows 
your hearts and thoughts : ſtudy to requite the | 
love and care and expence of your father for you, 
with dutifulneſs, obſervance and obedience fo him; 
and account it an honour, that God hath given 
you an opportunity in my abſence, by your care, 
faithfulneſs and induſtry, to pay ſome part of that 
debt, that by the laws of nature and gratitude you 
owe unto me. Be frugal i in my family ; ; but let 
there be no want. Provide conveniently for the 
poor that come to my door. And I pray God ta 
fill all your hearts with hig grace, fear and love ; . 
and to let you ſee the advantage and comfort of 
ſerving him; and his bleſſing, and preſence, and 
comfort, and direction, and providence be with 
you and oyer you all! Iam 

Your ever loving father, 
MATTHEW HALE. 
—ͤ — — 

Ox the 18th of May 1671, Sir Matthew Hale 
was promoted to the dignity of lord chief juſtice of 
England.—Wichin five years from this his laſt pro- 
motion, he was attacked by the diſorder of which 
he died. From the firſt moment of his illneſs, he 
viſibly and baſtily declined ; and tho' fo debilitated 
that he could ſcarce, | even when ſupported, walk, 
Puck! leſs endure the farigue of his profeſſion, 


yet 
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yet wich painful induſtry he pertinaciouſiy diſ- 
charged the different functions of his high office. 


His diſorder being increaſed by application, he 
at length reſolved to retire from the labours of his 
profeſſion (a profeſſion which few have ſtrength 
enough to bear, and which none can bear long), 
and therefore ſolicited the acceptance of his re- 
ſignation. The king, unwilling to comply with 
the requiſition, was deſirous that he ſhould con- 
tinue chief juſtice, on condition that he would 
tranſa& in his chamber as much of the bu- 
ſineſs as he poſſibly could, He declined the offer; 
adding, I cannot with a good conſcience con- 
* tinue in office, ſince I am no longer able to diſ- 
* charge the duty belonging to it.” His majeſty, 
not well knowing how to deny , the requeſt, de- 
layed, however, to comply with it; and the chan- 
cellor, tho' often requeſted by Sir Matthew, would 
not move the king to accept his reſignation. Thus 
ſituated, Sir Matthew on the 2 iſt of February 1675-6, 
went before a maſter in chancery, with a written 
inſtrument drawn and engroſſed by himſelf, which 
he there formally ſealed and delivered, requiring 
it might be enrolled : he afterwards produced the 
original to the chancellar, reſigning his office in 
the following manner: Omnibus Chriſti fideli- 
bus ad quos preſens ſcriptura pervenerit, Mat- 
e theus Hale, miles, capitalis juſticiarius domini 
** regis ad placita coram ipſo rege tenenda aſſigna- 
12 das, ſalutem i in Domino ſempitemam: : Noveritis 
d 4 me 
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te me prefatum Matthæum Hale militem, jam 
f* ſenem factum, et variis corporis mei ſenilis mor- 
*© bis et infirmitatibus dirs laborantem et adhuc 
* detentum, hac chartà meà reſignare, et ſurſum 
& reddere ſereniſſimo domino noſtro Carolo ſeeun- 
* do, Dei gratis Angliz, Scotiæ, Franciz, et Hi- 
* bernie, regi, fidei defenſori, & c. prædictum 
*© officium capitalis juſticiarii ad placita coram ipſo 
66 rege tenenda, humillimè petens quòd hoc ſcrip- 
tum irrotaletur de recordo. In cujus rei teſti- 
* monium huic chartæ meæ reſignationis, ſigillum 
* meum oppoſui, dat* viceſimo primo die Febru- 
e arii, anno regni dict' dom, regis nunc viceſimo 
* octavo.“ a W 


Tais he did to teſtify (as himſelf aſſerted) not 
only his-concurrence in the removal, but to ob- 
viate an objection, that a chief juſtice, being placed 
by writ, was not removeable at pleaſure, as judges 
by patent were (x), 


To thofe who are unacquainted with our hiſtory, 
it may ſeem ſtrange, but it is no more ſo than true, 
that the judges were formerly dependent on the 
caprice of the crown. Prerogative, na doubt, 


4 ts 2. Inſt. 26. 4. Inſt. 25. 
eib. Cit. 1.— The Earl of 


Mansfield, © whoſe conſpicuous 


and exalted talents conferred 
t dignity upon the profeſſion, 
v whoſe enlightened and regu» 
“ lar adminiſtration of juſtice 


« and laborious, and whoſe 
* manners rendered them plea. 
« ſant and reſpectableꝰ - after 


having been thirty-two years 


chief juſtice of the king's-bench, 
reſigned his office in a ſimilar 
manner. See Ann. Reg. for 
1788, p. 241, 1p 


though. 
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thought it neceſſary, but the ſubje& found it par- 
tial and oppreſſive. Before the cloſe of the ſeven · 
teenth century, and anterior to the glorious Re- 
volution, men of pliant diſpoſitions were raiſed to 
the bench, while thoſe who diſtributed juſtice 
were removed: - even- handed juſtice gave way 
to wicked policy; objects the moſt precious were 
by vicious conſtructions, without ceremony and 
without fear, ſacrificed by thoſe whoſe duty it was 
to protect and to preſerve them. Sad and me- 
lancholy muſt have been the proſpect! for when 
the channels of public juſtice are corrupted, when 
juſtice itſelf ĩs converted into the means of revenge, 
political miſery is arrived at its height. From the 
numerous inſtances which might be educed in ſup- 
port of the aſſertion, the following one is ſufficient 
to eſtabliſh it beyond doubt or contradiction. In 
the year 1683, on the trial of Lord Ruſſell, Jef. 
freys, in his ſpeech to the jury, turned the un- 
timely fate of Eſſex into a proof of the conſpiracy 
in which he and Ruſſell had been engaged. Pem- 
berton, who preſided as chief juſtice, behaved to 
the priſoner with a candour and decorum ſeldom 
found in the judges of that reign, or the ſucceed- 
ing one, But before Sidney was brought to his 
trial, Pemberton was removed from the head of 
the King's Bench, and even from the privy coun- 
eil, and N put in his place (3), in order by 

| the 


Jeffreys did not imme- debe was Sir Edmund Saun- 
_ ſucceed Sir Francis ders, a man of too extraordi- 


over 


. xlji 6 
the fierceneſs of his manners to cope with a man, 
the vigour of whoſe ſpirit was known throughout 
Europe (2), | | 
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In the year 1691, a bill paſſed both houſes to 
make the ſalaries and offices of the judges for life; 
but the king, even at that great æra of liberty, 
refuſed his aſſent, leaving room for a ſucceeding 
t monarch to give unaſked to the wiſhes of his 
5 people what William refuſed ta their prayers." 
However, to maintain the dignity and indepen- 
dence of the judges, it was ſoon after enacted, 
that their commiſſions ſhould be made (not, as for- 
merly, durante bene placito, but) quAMDIu BENE 


over in filence, He was origi- 
yally a ſtrolling beggar about 
the {treets, withouteither known 
rents or relations. He came 
often to beg ſcraps at Clement's 
nn, where he was taken notice 
of for his uncommon ſprightli- 
neſs; and as he expreſſed a 
ftrong- incliuation- to learn to 
write, one of the attorney's 
clerks taught him, and ſoon 
qualified him for an hackney- 
writer. He took allopportuni- 
tics of improving himſelf, by 
reading ſuch books as he bor- 
wed of his friends; and in 
the courſe of a few years be- 
came an able attorney, and a 
yery eminent counſel. His 
raQice in the court of King's- 
ench was exceeded by none: 
Bis. art and cunning were equal 
to his knowledge; and he car- 
ried many a cauſe. by laying 
ſnares. If he was detected, be 


was never out of countenance, 
but evaded the matter with a 
jeſt, which he had always 

hand. He was much as wi 
by the king. againſt the city of 
London, in the buſineſs of the 
quo warranto. His perſon was 
as heayy and ungain as his wit 
was alert and ſprightly. He ig 
ſaid to have been © a mere 
{ lump of morbid fleſn: the 
ſmelt of him was ſo offenſive, 


that people uſually held their 


noſes when he came into court. 
One of his ps on this occa- 
ſion was, that ** none could 
© ſayhe wanted iflue, for he had 
2 than 2 in Fs me 
ir George Jeffreys ſuccee 
him * 29th, 1615. 
Grang. Biog. Hiſt. Vol. III. 
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SB SESSERINT;—their ſalaries were alſo aſcertained 
and eſtabliſhed, and their removal declared lawful 
on the addreſs of both houſes of parliament, 13. 
Will. It. c. 2. (a) This law has been ſince im- 
proved. His preſent majeſty in the beginning of 

bis reign (/ declared from the throne, that he 
* looked upon the independence and uprightneſs 
* of the judges as eſſential to the impartial admi- 
FE niſtration of juſtice; as one of the belt ſecurities 
* of the rights and liberties of his ſubjects; and 
as moſt conduciye to the honour of the crown ;“ 
and therefore earneſtly recommended to par- 
liament, that the judges might be continued in 
their offices DURING THEIR GOOP. BEHAVIOUR, 
NOTWITHSTANDING ANY DEMISE OF THE CROWN». 
This the parliament immediately took into confi» 
deration, and, with all poſſible diſpatch, paſſed a 
law in every reſpect « conformable with the recom- 


mendation (« c). 


CnARTESs, wearied wich e at length, 
| put with the greateſt reluctance, accepted Sir 
Matthew's reſignation; at the ſame time aſſuring 
him, that ** he ſhould ſtill look on him as his ora- 
e cle, and have recourſe to his advice when his 
F health would permit, and that he ſhould con- 


(a) Charles the firſt, at the * their cine behaviour, 
. of his parliament, in- May, p- 107. | 
ad of the patents during plea- (5) March 3, 1761. See 


ſure, gave all the judges patents Ann. Reg. for 1761. p. 243. 
Cc) 1. Geo. 3. c. 23. 
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** tinue his ſalary during life.” This inſtance of 
beneficence exceeding Sir Matthew's opinion of his 
own deſerts, he wrote to the lord treafurer, re- 
queſting that his ſalary might be continued only 
during pleaſure ; but the king inſiſted on beſtow- 
ing it for life, and it was of courſe ſo granted, 


Six Richard Rainsford, who was but a ſecondary 
character in his profeſſion, had the diſadvantage 
of ſucceeding Sir Matthew, who was confeſſedly 
at the head of it. The merit of Rainsford, eclipſed 
by the ſuperior luſtre of his predeceſſor, appeared 
to be much leſs than in reality it was. Let it not 
however be forgotten, that he as much excelled 
Sir William Scroggs, who ſucceeded him, in point 
of integrity, as he was below Sir Matthew Hale in 
point of learning. When the commiſſion was de- 
livered to Rainsford, the chancellor reminded 
him—that the very labours of the place, the weight 
and fatigue which attended it, were no ſmall diſ- 
couragements; for,“ continued the chancellor, 
* what ſhoulders may not juſtly fear the burthen, 
* which made him ſtoop who went  hefore yau' ? 
Vet ] confeſs, you have a greater diſcouragement 
 #f than the mere burthen of the place, in the in- 
* jmitable example of your predeceſſor: a chief cf 
* indefatigable induſtry, invincible patience, ex- 
ff emplary integrity and magnanimity, and ſa ab- 
2 ſolute a maſter 1 in the ſcience of law... ::. 

* 


Tg 


— 
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To this encomium chief juſtice Rainsford an- 
ſwered, I have been witneſs to the greatneſs of 
« his learning, which charmed his auditors to re- 
« yerence and attention. He is a perſon of whom 
© I may boldly ſay, that as former ages cannot 
e ſhew any ſuperior, ſo'l am confident ſucceeding -* 
* times will never ſhew an equal. Theſe conſi- 
&« derations, heightened by what I have heard 
&* from your lordſhip, make me anxious how I 
& ſhall ſucceed ſo good, ſo great a man; one who 
e will be eminently famous to all poſterity.” 


Taz hope that relaxation would inſure repoſe, 
proved flattering and deluſive. In truth, Sir Mat- 
thew Hale's diſorder rather increaſed than dimi- 
niſhed from the time of his reſignation ; inſomuch 
that within a ſhort time afterwards his recovery 
became impoſſible. He, nevertheleſs, ſup- 
ported himſelf with uncommon equanimity. In 
the excruciating moments of pain he forbore 
complaint, and when at his devotions was fervent 
and compoſed. The divine who attended, ac- 
quainted him that the ſacrament was to be admi- 
niſtered at the church; but that as he could not 
(the preſſure of diſeaſe conſidered) attend, it 
ſhould be adminiſtered. to him in his own houſe. 
*© No,” (exclaimed Sir Matthew) my heavenly 
Father has prepared a feaſt for me, and I will 
* goto my Father's houſe to partake of it!” He 
was carried thither, where, with the other commu- 
nicants, he participated of the ſacrament. 

: His 
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Hr s whole powers were now engroſſed by the 
contemplation of another ſtate, and all converſation 
was now tedious which had not ſome tetidency to 
diſengage him from human avocations, and ex- 
pand his proſpects into futurity. That he had 
Tome unaccountable preſage of his death, is (if - 
credit may be given to epiſcopal authority) uni- 
queſtionably true. But an aſſertion of this kind; 
in an age liberal and enlightened like the pre- 
ſent, may appear problematical.—Burnet has been 
bold enough to publiſh it: few perhaps will give 
_ credence to the learned biſhop; and tho? every one 
may be allowed to be ſomewhat ſceptical on the 
ſubject, yet nothing could juſtify the ſu een of 
ſo ſingular an anecdote. 


© Hz had ( ſays Burnet) ſome ſecret uniceount- 

te able preſages of his death; for he ſaid, that if hs 

did not die on ſuch a day (which felt to be the 

* 25th of November), he believed he ſhould live 

© 4 month longer; and he died that very ns 
month.” 


Henzy the Great had a fimilar prefcienceg 
which the Duke of Sully, who cannot be thought 
either a credulous or a weak man, has noticed in 
a particular manner (d). Other inſtances, equally 
cogent, might no doubt be ſelected; but im fuch 
PR it is better to reſt in the en ſtate of 


(4) Mem, de Sul. tom. iii. 4to. 226. 
8 . neutrality, 
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neutrality, without engaging aſſent to either the 
one ſide or the other. Such an hovering faith as 
this, which refuſes to ſettle upon any determina- 

tion, is abſolutely neceſſary in a mind that is care- 
ful to avoid errors and prepoſſeſſions. When the 
arguments preſs equally on both ſides in matters 
which are indifferent, the ſafeſt method is to give 
up ourſelves to neither {e). 


ConsoxaANT with the prediction, if ſuch a pre- 
diction ever was declared, all that was mortal of Sir 
Matthew Hale expired on the 25th of December, 
1676. 


Hrs remains were depoſited in the cemetery of 
Alderly, among thoſe of his anceſtors. This was 
done in conformity with his own fentiments. - 
He did not approve of the mode of burying-in 
churches; becauſe, as he was often heard to declare, 
* churches are for the living, and church- yards 
for the dead.” On his monument is this in- 
ſeription. | 


HIC INHUMATUR CORPUS 
MATTHEI HALE, MILITIS, 
ROBERTA HALE, ET JOANNA 
UXORIS EJUS, FILII UNICI ; 

NATI IN HAC PAROCHIA DE ALDERLY, 

_ ____ " PRIMO DIE NOVEMBRIS; 
A. D. 160g. | eat 3 
DENA. 
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DENATI VERO IBIDEM | 
"VICESIMO. QUINTO DIE DECEMBRIS, 
| A. D. 1676. 
A TATIs SUA LXVII. (0 


Vin runs which once were  envied, beeauſe they 
eclipſed thoſe of others, can no longer obſtruct 
reputation; no one can now have any intereſt in 
the ſuppreſſion of his praiſe. 


Six Matthew Hale was of a middle ſtature, ſtrong 
and well-proportioned; his countenance engaging; 
his converſation affable and entertaining; his. elo- 
cution eaſy and perſuaſive; his temper warm, 
open and generous ; affectionate to his family; 
fincere to his friends. However engaged in the 
ſervice of his country, he neglected not the minds 
and manners of his children, To form their man- 
ners and direct their talents; to promote in them 
the practice of virtue and of piety to ſhield them 
from imprudence, indigence, and misfortune, were 
the important objects of his inſtruction (g). 


H ſeemed from his youth to have acquainted 
himſelf with wiſdom and with knowledge; his vir- 
tue was not inferior to his learning; and as hu- 
mility always accompanied the a : modeſty 


YL Thoug ern compoſe them ; which are allof 
frmplicity 3 in the words of the moſt generous quality. 
this inſcription, yet there ap- Mason « 
| pears a certain air of dignity in =; See the letter to his chil- 
them, owing to the feet that dren, ante. 


was 


- 
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Was ever attendant on the latter; and notwith- 
ſtanding the variety of his avocations, he daily 
preſſed nearer to perfection by a devotion, which 
tho“ elevated was rational, and tho” Tegular | 
was * | . : 


. In his profeſſion, his judgment was clear, his 
opinion was authority; and notwithſtanding he 
conſcientiouſly diſcharged the duties of his pro- 
feſſion, he at the ſame time diſregarded the 
profits which reſulted from it. When at the 
bar, nothing could induce him to proſtitute 
his abilities; and tho' while there civil war 
raged with all the violence of contention, yet he 
not only preſerved his integrity, but lived in 
eaſe and ſecurity, Actuated by the example of 
Pomponius Atticus, he walked thro' times of the 
moſt turbulent diſtraction uncenſured, unhurt.— 
On the bench he reign'd “ a pure intelligence.” 
There he was all patience ; and tho' the temper 
of the times too often made innovations in the 
profeſſion, yet he never gave way to injuſtice, hows! ' 

ever formidable; Nothing could alarm, nor any- 
thing allure him. Looking forwards to the laſting, 
incorruptible judgment of poſterity, withour fear, 
and aboye temptation, he became 4 ſhield to his 
fellow · citizens, and a ſupport to his profeſſion, 
and the ſtate. He held equity to be, not 
only part of the common law, but alſo one of its 
principal grounds; for which rèeaſon he t 5 
Vor. I, = ; it 
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it to Eee that it a * ſes as 4 
. (). | | | | 


ho abilidies;; were. e fo, ee . it is 1 
moſt incredible that one man, in no great ſpace 
of time, ſhould acquire ſuch variety of knowledge; 
but when we reflect that his parts were lively, and 
his apprehenſion quick; that his memory was reten - 
tive, his judgment ſound, and his application in- 
defatigable; the myſtery is untavelled, and ad- 
miration increaſes, as RINSE paſſes . 


Wirn ſoch virtues ond ſuch abilities, had he 
been inſenfible to the applauſe which was 
juſtly and liberally beſtowed upon him, it might 
have been adduced-either as an inſtance of weak- 
neſs or affectation: on the contrary, he had a be- 
coming ſenſe of the eſteem in which he was held, 
attended with that ſelf · approbation which ever ac- 
companies the accompliſhment of worthy actions. 
For this, however, he is repreſented as a vain per- 
ſon by Mr. Rock NoRrRH (i), who by endea- 
vouring to depreciate an exalted, eſtabliſhed cha- 
nan ee degraded his on. Dag 


65 See his ſpent e ee part of hiv 
G88 en n, II. Ba Ik was * of the 


Nerch en u bargfier of diſtin- — ord, 
viſhed abilities, and in the Lord Keeper; of Sir Dudley 
far ucceeding reign was made At- North ; and of Dr. John _ 
torney General. He was a near awe | 
relation of the Lord Keeper 

Guildford, nick whom beck. 
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Taoven religion be the moſt animating perſua - 
| fion which the mind of nian can embrace io 
it gives ſtrength to our hopes and ſtability to our 
reſolutions tho' it fubdues the infolence of proſ· 
perity, and draws out the ſting of affliction; yet 
ſuch was the profligacy of the reign of Charles the 
ſecoid—ſo far removed from ſound policy and 


good manners, that, at this period of eaſe and po- 
liceteſs, religion was not only groſsly neglected, 


but was daily exhibited as an object for the exer- 


ciſe. of ridicule. To leſſen the venetation that 
is due to religion, is a kind of Zeal Which no epi- 
ther-is ſufficient to ſtigmatize ;—it is attacking the 
ſtrongeſt Hold of ſociety, and attempting to deſtroy 
the firmeſt guard of human ſecurity. So alatming 
was this advance of impiety to Sir Matthew, that 
he often deplored it with unaffected ſorrow. — 
Were it neceſſary to evince his abhorrence of it, I 
might content myſelf with appealing to the bright 
example of his life; but, however ſufficient that 
might be for the purpoſe, it would yet be doing 
great injuſtice to his memory not to mention, that 
he employed ſome time in elegant inſtructive diſ- 
quiſition on the moſt inteteſting topics of the 
* Chriſtian religion. Minutely obſervant of the ritu- 
als of devotion, he was, perhaps, fingular in his 
deportment ; but he for a long time concealed the 
conſecration of himſelf to the ſtricter duties of re- 
ligion, leſt by fome addentitious action he ſhould 
bring piety into diſgrace. In truth, he taught the 
theory of chriſtianity by his precepts, and the 

e 2 | practice 
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practice by his example. The faith which influ- 
enced his own actions, he religiouſly communicated 
to others; he improved devotion where he found 
it, and kindled it where he found it not. May 
thoſe who ſtudy his writings, imitate his life; and 
thoſe who endeavour after his W aſpire 
likewiſe to his piety ! | 


By being ingenuous, he not vonly#ſecured his 
independency, but raiſed himſelf above flattery or 
reproach, above menace or misfortune. Thus 
the rectitude of his conduct, added to the great- 
neſs of his abilities and the eaſe of his deportment, 
not only gained him univerſal reſpect, but ren- 
dered him more conſpicuous than uy of kis'© con- 
temporaries. 
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T. is laudable to reſpect ſuch as are nobly de. 
ſcended, not merely from gratitude to thoſe 
who have benefited ſociety, but that others may, 
be animated by their example. L audable as fuch 
an attention moſt unqueſtionably is, yet as it is an 
honour from courteſy, and not of right, it muſt be 
received and cannot be demanded. : Burnet, ſpeak- 
ing of Sir MaTTaEw HaLE, ſays, ** in after time 
it is not to be doubted but it will be reckoned . 
6 no ſmall honour to derive from him ;” which in- 
duced me to ſubjoin the ſucceeding narrative. 
Hartz was twice married. His firſt wife was 
Ann, daughter of Sir Henry Moore, of Fawley in 
Berkſhire, grand - child to Sir Francis Moore, ſer- 
jeant at law. By her he had ten children (IA). 


His eldeſt ſon (Robert) married Frances, 
daughter of Sjr Frances Chock, of Avington, in 
Berkſhire ; by whom he had five children; Mat- 
thew, Gabriel, Ann, Mary, and Frances. 


His ſecond ſon (Matthew) married Ann, 
daughter of Mr. Matthew Simmonds, of Hilſley 
in Gloceſterſhire; by whom he had - one: ſon, 
named Matthew, , 


0 Four of them died young: 
e 3 Is 
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His third fon (Thomas) married Rebekah, 
daughter of Mr. Chriſtian le Brune, a Dutch Nep. 
Fant 3 ; but died mo iſſue. 


- His W ſon (Edward) married Mary, davgh- | 
ter of Edmond Goodyere, Eſq. of Heythorp, in 
Oxfordſhire; ; by whom he had two 11 28 fare 
daughters. 2 


His eldeſt daughter (Mary) married Edward 
Alderly, Eſq. of Inniſhannon in the county of 
Cork in Ireland, who dying, left her with twq 

ſans and three daughters. She aſterwards married 

Edward Stevens, Eſq. of Cherrington i in Gloceſ: 

terſhire, 


Hrs youngeſt daughter (Elizabeth) married 
Edward Webb, Eſq. barriſter at law; ſhe died, 
leaving two children. 


His ſgcond wife was Ann, the daughter « of Mr. 
Joſeph Biſhop of Fawley, in Berkſhire, broken he 
had not any _ 


Ir may pot be i improper alſo to mention, that 
Sit Matthew gave to the ſociety of Lincoln s Inn 
the moſt valuable of his manuſcripts. As they are 
princypally profeſſional, and perhaps unknown to 
many, no apology is neceſſary for enumerating 
them, or tranſcribing that part of the will which 
felares tc to the bequeſt. | 

* Frm 
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«© ITEM, as a teſtimony of my honour and re- 

< ſpect to the ſociety of Lincoln's-Inn, where bad 
e the greateſt part of my education, I give and 
e bequeath to that honourable ſociety, the ſeveral 
*© manuſcript books contained in a ſchedule an- 
C nexed to my will: they are a treaſure worth 
* having and keeping, which I have been near 
* forty years in gathering with very great induſtry 
and expence. My defire is, that they be kept 
** ſafe and all together, in remembrance of me; 
6 they were fit to be bound in leather and chained, 
and kept in archives: I defire they may not be 
t lent out or diſpoſed of: only if I happen here- 
s after to haye any of my poſterity, of that ſociety, . 
© that defires to tranſcribe any book, and give 
every good caution to reſtore it again in a pre- 
fixed time, ſuch as the benchers of that ſociety 
© in council ſhall approve of; then, and not 
5 otherwiſe, only one book at one time may be 
bf lent out to them by the ſociety ; ſo that there be 
* no more but one book of thoſe books abroad 
s out of the library at ane time. They are a trea- 
** fure that are not fit for every man's view ; nor 
eis every man capable of making uſe of them: 
only I wauld have nothing of theſe books 
* printed, bur entirely preſerved together for the 
* uſe” of the induſtrious learned members of that 
i ſociety.” at 
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WJLACITA de tempore regis Johannis, I al 
ſtitcht. 


3 coram rege E. 1. 2 vals. 
PLactta coram regs K 2. 3 vols. 
0 PLACITA Coram! rege E. 3. 3 vols, 
PLACITA coram rege R. 2. 1 vol, 
| War 3 rege H. - H. 5 .. 


PLAcita de Banco F, 1. ab anno 1. ad annum 
21, 1 vol. 


Tax pleas in the exchequer ſtiled Communia, 
from 1 E. 3. to 46 E. 3. 5j vols. 


CLoss rolls of king John, verbatim of the maſk 
material things, 1 yol. 5 


Tus principal matters in the cloſe EY patent 
rolls of H. 3. tranſcribed verbatim from 9 H. 3. ta 
56 H. 3. 5 vols. vellum, marked N Ls 


Tus 


\ 


SIR MATTHEW HALE. tn 


Tn principal matters in the cloſe and patent 
rolls E. 1. with ſeveral copies and abſtracts of 
Ffecords, 1 vol. marked F. | 


A one book of abſtratts of records, by me, 0 


Cros and patent rolls from 1 to 10 E. 4. 
and other records of the time of H. * 1 vol. 
marked W. 


2 


CLoss rolls of 1 5 E. 3. 8 4 other records, I 
yol. e N. | 


CLose rolls from 17 to 38 E. 3. 2 vols. 


CLoss and patent. rolls from 40 E. 3- to 50 
E. 3. 1. vol. marked B. . 


CLosx rolls of E. 2. with other records, 1. vol. 


R. 


CLoss and patent rolls, and charter rolls in the 
time of king John, for the clergy, 1 vol. 


A 6REAT volume of records of ſeveral natures, 


G. 


Tax leagues of the kings of England tempore 
E. 1, E. 2+ F. 3: 1 vol. N 


* 
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"A BOOK of antient eve and military provi- 
ſions, 1 vol, 


Tus reports of iters of Derby, Noningham, and 
Pediord, tranſcribed, 1 yol. 


' Irixtxa foreſt” de Pickering and Lancaſter 
rranſcripe EX ofiginali, 1 vol. 


Ax antient reading, very large, upon Charts 
de Foreſta, and of the foreſt laws. 


Tux tranſcript of the iter foreſta de Dean, 1 vol. 


Quo Warranto, and liberties of the county of 
Gloceſter, with the pleas of _ chace of Kingſ: 
wood, 1 vol. 

Taaxscgirr of the black book of the Ad- 
miralty, laws of the army, impoſitions and ſeye- 
ral honours, I vol. 


R conps of patents, inquiſitions, &c. of che 
| Len of e pa I vol. | 
| 75 | 
MvusTzR and wither en of all ſorts, ex- 
tracted from the records, 1 vol. 


Geryasivs T1LBURTENS1S, of the black book 
pf the exchequer, 1 vl. * 


- ** 
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Tus king's title to the prompting of tin, 3 
thin yolume. | 


\CaLgnpan of the records i in the Toyer, a N 
volume. 


A MISCELLANY of divers records, orders, and 
other things of yarious natures, marked E. 1 vob, 


AxoTrzR of the like nature in W cover, 
1 vol, 


A Book of divers records and chings wings to 
the chancery, 1 vol. 


- TartLEes of honours and Nen, eſpecially 
. Clifford, 1. vol. 


His roxy of the marches of Wales, collected 
by me, 1 vol. 


CERTAIx collections touching titles of honour, . 


| vol. 


Corres of ſeveral records touching præmunire, 
I vol. 


EXTRACT of commiſhons tempore H. 7. H. 8. 
R. and the proceedings in tHe court ee be- 
tween Ray and Ramſey, 1 vol. 


PETI- 


„ TEE LIFE OF 
PETIT IOxõ in parliament tempore E. 1. E, 2. 
E. 3. H. 4. 3 vols. | | 


| Spunons of. parliament from 49 H. 3. to 
22 E. 4. 3 vols. 


Tux parliament rolls from the beginning of 
E. 1. to tlie end of R. 3. in 19 vols. viz. 1 of E. 1, 
1 of E. 2. with the ordinations; 2 of E. 3. 3 of 
R. 2, 2 of HH. 4, 3 of H. 5. 4 af H. 6. 3 of E. 4. 
1 of R. z. all tranſcribed at large. 


Mn. Exs1x6's book touching proceedings in 
parliament, 1 vol. 


Novz's collectio a ER the king's e 
1 vol. ſtitcht. 


| A pook of various collections out of records, 
and regiſter of Canterbury, and claims at tho 
coronation of R. 2. 1 vol. 


Tzaxscaier of biſhop Uſher's notes, princi- 
pally concerning ee 3 large vols. 


A TRANSCRIPT out of Joon? dey book of Glo+ 
ceſterſhire and Herefordſhire, and of ſome pipe 
rolls, and old accounts of the cuſtoms, 1 val. 
ExTRACTS and collections out of records touch: 
ing titles of honour, 1 vol. 


kx. 


- 
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* BxvxActy of pleas, patents, and cloſe rolls, 
tempore H. 3. E. 1. E. a. E. 3. and ſome old an- 
ky Squier of England, I vol. 


7 


Cor Torioxs and memorials of many records 
and antiquities, I ** Seldeni. | 


CALENDAR of charters and records in the Tower 
touching Glouceſterſhire. Fl TT 


CoLLEcTion of notes and records of various 
Natures, marked M. 1 vol Seldeni. 


3 of the iters of London, Kent, 
Cornwall, 1. vol. 


'Exrracrs out of the leiger books of Bartell, 
Eveſham, Winton, &c. 1 vol. Seldeni. 9 


Copiks of the principal records 1 in the red book 
in the exchequer, 1 vol. 


ExTracrs of records and treaties relating to ſea 
affairs, 1 vol. | 


Recorps touching cuſtoms, ports, partition of 
the lands of Gi. de Clare, &c. 


ExTracr of pleas in the time of R. x. king 
John, E. 1, &Cc. 1. vol. | 


ante antiquæ in the Tower rranſcribed, in 
2 vols. 
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| CangyoLocieat remenibrances, extracted ohit 
of the notes of biſhop Uſher, 1 vol. ſirchr: _ 


Inqy191+1o8ss de legibus wallie, 1 vol: 


CoLLzeriONS or tecords touching Kuiginhoall, 
titles of honour, Seldeni, 1 vol. 
Marnzuaries and fortifications, 1 vol: - 75 
| Proctssvs 2 militaris, 1 vol. | 
A BOOK of honour, ſtitcht, 1 vol. 
Exxraers out Xx the regiſtry of Cantetbury. | 


| Cor1xs of ſeveral records touching ce 
in the military court, 1 vol. 


ABSTRACTS of ſummons and rolls of patliament, 
out of the book Dunelm, and ſome records al- 
Phabetically digeſted, 1 vol. 


„Abbritrfs of divers records in the office of | 
firſt-fruits, 1 vol. ſtitcht. 


MatuzMATICAL and aſtrological calculations, 
1 vol. 


A 00k of divinity: 


Two VR repoſitories of records, marked A. 
and B. 


(All thofe Sv are in fulio.) . 


Tax 


| 


- * 


SIR MATTHEW HALE tk 


Tas. proceedings of the foreſts of n. 
Dean, and Eſſex, in 40. I vol. 


(Thoſe chat follow are 55 of chem 3 in ö 5 or 


parthment.). «>: 


Two books of old ſtatutes, one ending H. 3. 
the other 2. H. 5. with the ſums, 2 vols. 


Five laſt years of E. 2. 1 vol. 
REPORTS tempore E. 2. 1 vol. 
Tux year book of R. 2. and ſome others, 1 vol. 


Ax old chronicle from the creation to E. 3. 
1 vol. 


A MATHEMATICAL book, eſpecially of optiques, 
1 vol. 


A Duren book of geometry and fortification. 
Mozr: Benevelani geometrica, 1 vol. 
- ReyorrTs tempore E. 1. under titles, 1 vol. 


Ax old regiſter, and ſome pleas, 1 vol. 


BERNARDI Bratrack peregrinatio, 1 vol. 
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Irxx Cantii & London, and ſome reports ent- 
pore E. 2. 1 vol. 


Rxrokrs tempore E. 1. and E. 2. 1 vol. | 
Ez1czr-300x Abbatiæ de Bello. | 


"Is1D0R1 ”—_ 


LIBER . & Chriſtine philfopie 
contra paganos. 


H 0813 Petri 33 
Horn: aſtronomica: 
| HrisTor1a ecclefiæ Dunelmenſis. 
Hor axp1 chymica. 
D: alchymiz abel 


Tux black book of the new law, collected by 
me, and digeſted into alphabetical titles, written 
with my own hand, which is the original copy. 


(Signed) 


Matthew Hake. 
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 Clmmin” liw and Statute law.” Aud firſt, Xt ge 
_ the Statute law, of PER.” 


HE ts of England may apty enough be divided 


* Wn q00 Gadd vas. 


Lex ſeries, the writes laws 
- and, 
Les non ſeripes the Abd law fe) 


For although, as mel be eon hereafter, all We laws of 


We oat ome poem 
writi 
0 oy in a legibus ſcripta compre= 
hendifſent, euſtodirent. Id. ſ. 10. 
Indeed under thoſe two compre» 
. henfive heads, all laws have been 
in claſſed by antient writers. See 
W Ariffotie's JiftinQion”- of la 
us LIE nm 
| Bophocles, v. 459- Dr. 
io- Taylor's Elements of the Civil 
Law, 247- ſeq. and Dr, Adams 
eivitativus- ita agi ſolitum erat; Roman Antiquities, a book which 
ut Lacedzmonii quidem ea, qua not only facilitates the nequiſition 
prolegibus obſeryabant, memoriam of claffical learning, but accele- 
mandarent : Atficnienſes vero ea, rates the communication of uſeful 


Vo. I. 


2 TAE HISTORY OF THE 


writing, yet all of them have not their original in writing, 


For ſome'gf thoſe laws have ohfained theig foret by imme- 
morial uſage or cuſtom ; and ſuch laws are properly called 
leges non ſcript, or unwritten laws'or cuſtoms. 


Viſio wry herd ale bg Pdf wad 


laws, are ſuch as are uſyally called ſtatute laws, or as 
of parliament, which are originally reduced into writing be- 


fore they oy. receiv: 1 power—every 
ſuch law being in tn a b y drawn up in 


writing, and made; indenture be- 
tween the king, the lords, and the ons. For without 
the concurrent conſent of all thoſe three parts of the legiſla- 


dure, no ſuch lau is, or can be made. But the kings, of this 
_ realmy, with the advice and.conſent. of both houſes of parlia- 
ment, have power to make new lays, or to alter, repeal, 
or enforce the old. And this has been done in all ſucceſſion 
of ages. Al. * , yo t nd to ewel IX "1 

r Abu OW? ! \ 7 
knowledge. Sir John Forteſcue ANT vel en quæ et 


(who was chancellor to Net de confftirutiohtt | © appellantur. Te 
fixth) remarks, quod omnia jura lauch leg. Angl. c. 15. 


humana aut ſunt, Jex, natyr#, „ ee * ee 
(A) The high court of parliament * conſiſts of the king, in his 


royal politic capacity 5: vt>ghenipodht ſyſt din. = hd Ge: there; þy 
luceeſhoniv ig xeſpect of eig pez n Urghy Nerdy temporaly; who 
fit there pn conſequenee of their reſyective dignities, which they en- 
joy either by deſcent or creation ;; who are called to this high and 
— — by a wt of — „of knights; ccirizens, 
aud utgeſſes,” Ro are reſpectively elected dy the —— 
ties, "Eitigs, and borothths of "the Kue virus, of i & 


wW: \'s (e543; 21094 x4. 8 8 nech 
de eee eine yo bees Men. goloas a. a 2 
8. — — 99. ai ee eee e 


im trium ordin . AAapicntur item, 

, vel conventus, u w inch, StMorR, © ae 
8 ezze de rebus arduis conſultent. * Sdrrmer. Aten 9. Oo. Pre. 
82 andoqʒ di ctum, et prov ＋ In number twenty 1} 047 
SY nat © Quli-pe{patin) venit; t The number of the lords tem- 
quod dann fignificat.. Vox , hue. poralis unlimiged :; it being in the 
Ngrmannic-adyetta, = MN 
. revue, 25771 think proper. | 
Ma cane GaMoT, 5 2. "$4 ln 1; 6 4. 
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COMMON LAWor ENGLAND. 3 
Now ſtatute laws, or acts of parliament, are of two 
_ Firſt, thoſe ſtatutes which were made before time 

21 WT rt 5s wed | t | f 22 Wis Fl a 801 4415! 7 -of 


__ is iſfaed for chat Porpele . Theſe Safir the Fertigen 
of Great Britain the hichet undd moſt honourable; and abſolute 
— Com uſtice I in the kingdom. For ita Jaws uſages and ers 
conſ Dig. 5: v. tit. Parliament. Vir d; C 6 
Se of the high court of Pat 6 By ahh is no A of | 
<pirHiarnent but rt. 5 of Uhe lords, the commons, 
« and the royal uſſent of the king and as ir appeareth by records v 

4 and our books, whatſoever paſſeth ip. pacliament by this threefold 
« conſent, hath the force of an act of parliament +.” _ 
"If thlere* be the vouſent of one or two of them; * 46 only an 
ordinance z for the difference between. um act of parliament and an 
ordinance is, „for that the ordinance wagteth the threefold conſent, 
1 * is ordained by one or two of them f. Ellynge ſtates the di- 
flinckion thus ; What begun i in the commohs was only termed a pe- 
„ tition (for they had no power to ordain); and What begun in the 
1 "lords was Ryled an ordinance. Adtts Parliamenti was an act made 
** by the lords and commons; and it became Statutum when it re- 
de ceived the King's tonſent,”” "This paſſage is omitted in the late 
edition of, Elſynge (768, 12 mo.) 3 for himſelf eraſed it from the 
MS. from which that edition is printed 3j. 

If an act appear; to be paſſed without the aſſent of the commons, 

it is void. Mo. 824. Or, ,without the aſſent of the lords, or, of the 

Pl. Com. 59. H, Parl. 32» 80, if it be by the aſſent of the 
king, the lords ſpiritual ONLY, and the commons, it is but an ordi- 
ance, and no act of parliament. Or, by the king, the lords temporal, 
and commons. 4. Inſt: 25. But it is not neceſſary, that axy of the 
lords ſpiritual afſent ; if there be a MAJoRITY of the lords as$EM- 
En in parliament. Seld. 3. v. 2. p- 1528. 80, if all the ſpiritual 
lords aſſent conditionally; for, the condition i is void. 4. Inſt, 35 Or, 
if the ſpirirual lords are abſent.” 3. Ruſh. 1344. '$o, it is ot material, 
that the aſſent of the king, lords, and commons, be particularly ex- 
preſſed: for PER ASSENSUM PARLIAMENT! comprehend the e 


A e . 4 hoomieman'tarnc 155. 
e e d. The number, 0 0. . , cſs. Pk Cen 

ens D — Fla pl 38, YA 3 

e A nt 8 ae 

ER 79. E. 3. 12. 22. 

L5'y ep. 49. Diet 4 

3. J. Thorp 
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Barring. "Obſ. Stat. 67. ſeq. 


4 A HISTORY. oF, THE 11 | 


of memory i and, ſecondly, thoſe ſtatutes which were made 
according to a juridical account and legal fignification, time 
withia memory, is the time of Jimitation in a writ of right; 
which by the ſtatute of Weſtminſter 1. c. 39. CI) was:ſet- 
tled and reduced to the beginning of the reign of king 
Richard I. or ex primd coronatione regis Ricardi primi (c); 

who began his reign the ſixch of July 1189, and was, crowned 
the third of September following. So that whatſoever was 
before that time, is before time of memory. What is fince 
that time, is, Id A a 15, laid to be Ln or 
ſince the time of memory. 0 it 1 „ ann 6 


£ 


of ALL. Jon. 104. So, if by the roll it appears, SONY 
ſent to the lords, by the coramons, with a provi ſo annexed, and no 
proviſo is extant upon the record, yet it will be a good ſtatute. Hob. 
110. And, if the journal of parliament vary from the record, it will 
not prejudice, for that 1 is no record. Hob. 110, 112. o, it is of 
material in what r form it is expreſſed; for it may be in the form of a 
charter. Co. Lit. 98. 8. Co. 18, 19. Or, by way of a GRANT by 
the king in parliament. Co Lit. 98.—And therefore, if the 
grants PER CONSILIUM FIDELIUM SUBDITORUM, and it has always | 
had the r reputation of an act of parliament, it is su FFICIENT. 8. Co. 
20. a. Jon. 103. 80, if the act be penned, DE CONCILIo PREALA- 
TORUM, COMITUM, BARONUM, ET ALIORUM DE REGNO NOSTIS 
'STATUIMvs, &c. 8. Co. 20. 80, if it be certified as an att of partia. 
ment by the chancellor, when zu tiel record is pleaded, and a certio- 


_ *ari-gocs tc him to certify; ; though the Lu afſent be not expreſſed, 


5. Keb. 95 
Sena 
00 Made! at Welrlinſier z 7 made the time of. limitation of a 
* ann. 3. Edw. 1. An. ,writ of right. But, fince vy che 
om. 1236. Co. Lit. 114, 115, Rat, 32. Hen. 9, 2. this peri 
(cin a writ of Lab hath 
(c. Time of memery hath been very rationally reduced to fixty 


iy 
« * ' 
Wo 


1ong ago aſcettained by the law-to 


-comment# from the x5. ha 'of 


ey, firſt, and any cuftorn 
may be deſtroyed by Meet 


ite non-exiſtence.inany part of the 


prefent. This rule was a 


dopted, 
hen by tlie flat. of Weſt. 1. c. 39. 
the feigen of W. I. Was. 


* 
©. + 


t. 2. Nol. Abr. 269. pl. 26. and 


years, it ſcems unactountable, that 
the date of legal preſeription, or 


memory, ſhould ſtill continue to 


be reckoned from an ara ſo very 
antiquated. Mack Com 2 vol. 


awk. Abr. of Co. Lit. 168. But 
Lit. l er 


; And 
io * b 


COMMON LAW or ENGLAND. 5 
Aus thereſote it is, that thoſe ſtatutes, ot acts of parlia- 
ment, that were made before the beginning of the reign of 
king Richard the firſt, and have not ſince been repealed, or 
altered, either by contrary uſage, or by ſubſequent acts of 
parliament, are now accounted part of the lex non ſeripta; 
being, as it were, incorporated thereinto, and become a part 
of e common” law. And in truth, ſuch ſtatutes are not 

now pleadable as acts of parliament. Becauſe what is 
_— time of memory, is ſuppoſed without a beginning, 
or, at leaſt ſuch a beginning as the law takes notice of. 
But they obtain their ſtrength by mere immemorial uſage or 
cuſtom (dq. 


ends. mere hed Gti 
common law, had their original by parliamentary acts or 
_ conſtitutions, made in writing, by the king, lords, and 
commons (e); though thoſe acts are now either not extant, 
or, if extant, were made before time of memory. The 
evidence of the truth hereof will eaſily appear; for that in 
many of thoſe old acts of parliament that were made before 


GENERAL acts are always 1NROLLED by the clerk of the parlia- 
ment, and delivered to the Chancery; which inrollment in Chancery 
makes the ORIGINAL record. But PRIVATE acts are zot inrolled, 
unleſs at the fpecial ſuit of the party: the original bill, with the 
aſſent of the lords and commons and royal aſſent indorſed and filed, 
and labelled with the other bills to wi.ich the great ſeal is annexed, 
which remain with the * of . is the original record. 
Hob. 10. 


cd) If found in records or hiſ- 
tories, they ought xo! tobe reputed 
as acts of parliament. Com. Dig. 
4. v. 334. Dr. Taylor's Elements 
of the Civil Law, 241. ſeq. and 
Summary of the Roman Law 113, 
114, 115, 116. But nate Hale, to- 
wards the end of this chapter. 


(e) The common law and the 


ſtatute law flow originally from 
the ſame fountain, the legiſlature ; 
the ſtatute law being the will of 


B 3 


8 legiſlature, remaining on re- 
cord in writing ; the common law, 
nothing clſe but ſtatutes, antiently 


Written, but which have been 


worn out by time. All our law 

began by conſent of the legiſla- 
ture; and whether it be now law 
by cuſtom, by uſage, or by writ-. 
ing, it is the ſame thing. Wilſ. 
Par. 2. 348. 351- and ſee the 4th 


chap. of this Hiſtory. 


6 Tu HISTORY or-rux”: 
time of memory and are yet extant, we may find many of 
thoſe laws enacted, which now obtain merely as common 
lau, or the general cuſtom of the realm, Were the reſt of 
thoſe laws extant, probably the footſteps of the original in- 
ſtitution of many more laws that now obtain merely as com- 
mon law, or cuſtomary laws by. immemorial uſage, would 
Dee HH FLAPS laws, eee. 


Trot, antient acts of parliament which 3 are ranged 
under the. head of lege. nov ſeripte, ar cuſtomary laws, as 
being made before time of memory, are to be conſidered 
under two periods. Firſt, ſuch as were made before the 
coming-in of king William I. commonly called the con- 
queror, Qt, ſecondly, ſuch. as intervened between bis com- 
ing in and the beginning of the reign WIE which 
bs the legal limitation of time of mgmary. 2 


Tux former fort of theſe laws are mentioned by our 
antient hiſtorians, eſpecially by Brompton ; and are now 
collected into one volume” by William Lambard, Eſg. in his 
Tractatus de priſcis Anglorum Legibus; being a heat” of 
the laws of the kings, Ina, Alfred; Edward, Athelſtane, 
Edmond, Edgar, Ethelred, Canutus, .and of Edward the 
confeſſor. Which laſt body of I. vs, compiled by Edward 


the confeſſor, as they were more full and perfect than the 
reſt, and better accommodated to the then ſtate of things, 


ſo they were ſuch wherecf the Engliſh were always very zea- 
lJous;——2s being the great rule and ſtandard of their rights 
and liberties (B). Whereof more hereafter . 
Trp | 
(B) As to the laws of Edward the copfe ſſor, the authenticity of 
theſe in print is controverted by Dr. Hickes . Mr. Lambard, Who 
publiſhed the firſt edition of the Anglo-Saxon Laws, informs his 
reader, that thoſe called Edward the confe ſſor's were printed from 
two manuſeripts, and that though one of them was very antient, yet 
the other was not ſo old +. The moſt commendable circumſtance of 
Edward the confeffor” s government, was ay attention to the admi- 
niſtrati /n 
," Hic. The: Ling, epten. diffrt epi. 25 + Lamb. Archa, 124. & 
(/) Gaz 3- and 5 


COMMON LAWor ENGLAND. 7 

Tut ſend ſort are thoſe” edifts; ats of parliament, or 
laws; that were made after the coming in of king William, 
commonly named the conqueror, and before the beginning 
of the reign of king Richard 1. and more eſpecially re thoſe 
which follow whereof I ſhall make bur a brief reifienibrance 
here, becauſe it will be neceſſary in the uel of this diſ- 
courſe (g it may be more than once, to ume the men- 
tion of them. And beſides, Mr. Selden, in his bock called 
Janus Anglorum, has given a full account of thoſe kw. 80 
that at preſent, it will be ſufficient for me briefly'to collect | 
the heads or diviſions of them, under = ky un dere. 
ral —— they” were inde,” 

* Fins7, The laws of Li Wha, en in 
a great meaſure of the repetition'of the laws of king Edward 
the eonfeſſor, and of the 'enforcing them by his own 'autho- 
rity, and THE ASSENT or "PARLIAMENT, at the "requeſt 
of the Engliſh; and ſome new nan were daes by himſelf, 


£11718 2. N: 665: 0 b 
niſtration of juſtice, 5 his compiling, — that e a body of 
laws, which he collected from the laws of Ethelbert, Ina, aud Alfred. 
This compilation, though now loſt (for the laws that paſs under Ed. 
ward's name were compoſed afterwards), was long the object of af- 
feftion to the Engliſh nation. In truth, what were in reality the 
laws of Edward the confeſſor i; wych diſputed by antiquarians, and 
our ignorance of them ſeems one of the greateſt defects in Enxlith 
hiſtory. - The collection of laws in Wilkins which paſs under the 
name of Edward, are. plainly. a poſterior and an ignorant compilation. 
Thoſe to be found in Ingulf are genuine; but. ſo imperfect, a1 
contain ſo few clauſes favourable to the ſubject, that there is no great 
reaſon for contending for them ſo vehemently. It is probable, that 
the Engliſh meant the common law, as it prevailed during the reign 
of Edward; which we may conjecture to have becn more indulgent 
to liberty than the Norman inſtitutions. The moſt material articles 
of it were comprehended in Magn# Charta. Lord Lyttelton; ih his 
. Life of Henry the Second, has beſtowed ſome paing on this ſubject · 
Mr, Hume, though leſs * is more comprehenſive. 

eaten 34T (8 
vam. in verbo his. «tas 


. 
* cs ww * 


( Chap. 7. S 
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nures, and the preſervation of the public peace of the king - 
dom: all which are mentioned by Mr. Lambard, in the 
traYate before mentioned, but more fully by Mr, Seiden. in 
un p- 


Stearns us We find belt of new laws after this au the 


Twiſden, in the latter end of Mr. Lambagd's 
a nnr 


Tamy. Tse canfderable boy of acts of parlia- 
ment, were thoſe made under the reign of king Henry II. 
commonly called the Conſtitutions of Clarendon, What 
they were, appears beſt in Hoyeden and Matthew Paris, 
under the years of that king. We have little memory elſe 
of any conſiderable laws enacted in this king's time, except 
his affixes, and ſuch laws as related to the foreſts; which 
Deren 
| Port: p-honrotier more ot-larys (4). 4 


An this thall ferve for a ſhort inſtance of thoſe atutes, 


* (b) The authenticity of the (i) Chap. 7. 
laws of Henry the firſt is much (4) Chap. 7. 


COMMON LAW or ENGLAND. 3 
Whereof as we have no. authentical records, but only 
tranſcripts, either in our antient hiſtorians, or other books 
and manuſcripts 3 ſo, they being things done before time of 
memory, obtain at this day no further than as by uſage and 
* cuſtom they are, as it were, engraſted into obey of cs 
nme 


ä Aus now. I come to dale lager ſeriptee, or 38s of par- 
liament, which were made ſince or within the time of memory, 
viz, ſince the beginning of the reign of Richard I. And 
thoſe I ſhall divide into two general heads, viz,—thoſe we 
uſually call. the old ſtatutes, and thoſe we uſually call the 
new, or later, ſtatutes, And becauſe I would prefix ſome 
certain time, or boundary, between them, I ſhall call thoſe 
the old ſtatutes, which end with the reign of king Edward II. 
and thoſe. I ſhall call the new, or later, ſtatutes, which be- 
gin with the reign of king Edward III. and fo are derived 
eee e perro | 
by a continued and arderly ſeries. — 


Toucung theſe later ſort [ ſhall fay.nothing ; for they 
all keep an orderly and regular (eries of time, and are extant | 
upon record, either in the parliament rolls, or in the ſta- 
tute rolls of king Edward III. and thoſe kings that follow. 
For excepting ſome few years in the beginning of king 
Edward III. (i. e. 2, 3. 7, 8, and 9. E. 3.) all the parliament 
rolls that ever were fince that time have been preſerved, 
and 'are extant; and for the moſt part, the petitions upon 
Es CE OI 
ſelves. 


| Now FIT EPR AE ir ee 
thoſe that were made between the- firſt year of the reign of 
king Richard I. and the laſt year of king Edward II. we 
adage. 

any 


mo Tu HISTORY off Tu 

any authentical record t6uching acts made in the time of king 
Richard I. unleſs we take in thoſe Gntuljen® aa er 
nene Weben eee, e ee ut fre 


\ 
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Nri is there al yi inc; "what acts of par- 
liament paſſed in the time of king John; though, doubtleſs; 
many there were both in his time, and in the time of king 
Richard I. But there is no record extant of them; and the 
Engliſh hiſtories of thoſe” times give us but little account of 


thoſe laws; only Matthew Paris (m) gives us an hiſtorical | 


account of the magna charta, and charta de foreſta, granted 


by king John at Running Mead, the fifteenth of June 


. eee e 


nud der: t. N 
Anv it dens that the ken of Wie euren f 
a parliamentary way. Vou may ſee the tranſcripts of both 
charters verbatim in Matthew Paris, and in the red book of 
the exchequer. There were ſeven pair of theſe charters ſent 
to ſome of the great monaſteries, under the ſeal of king Joh; 
one part whereof, ſent to the abbey of Tewkeſbury, I have 
ſeen, under the ſeal of that king. The ſubſtance thereof 
differs ſomething from the magna charta, and charta de fo- 
refta, granted by king Henry III. but not =_ —y as 
AY pant by contparing Thanh (a: 


(Þ) Vide chap. 7. receiving further information of 

(mm) The former part of the hiC- theſe antient charters, may ſee 
tory which goes under the name very accurate copies of them, with 
of Matthew Paris to the year 1235, à learned and elegant introductory 
10 ſuppoſed to have been written diſcourſe, in the law tracts of Mr. 
by Roger Wendover; but it is ge- Juſtice Blackſtone. See alſo. lord 
nerally referred to as the work of Lyttelton's Hiſtory of Henry II. 
Matthew Paris, who died A. D. P- 174. and the ſeventh chapter of 


129% 0 this re e 

| (n) Thale who ace defrovs of, d BUST: Jig 

% bub glad 29 i Fr mg, brig A inf; un 
Aena de OM hid is uns tines ( i; ns vis gd 
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Bur though theſe charters of king John ſeem to have 
been, paſſed in a kind of-parliamenty yet it was in a time of 
great confuſion between that king and his nobles; and there- 
fore they obtained not a full ſettlement till the time of king 
Henry III. when the ſubſtance of them was enacted by 2 
* g | 


299 ane n rd 
ine Henry III. Edward I. and Edward II. The ſta- 
tutes made in the times of thoſe kings, I call the old ſta- 


tutes; partly becauſe many of them were made but in affir- 


mance of the common law; and partly becauſe the reſt of 
them, that made à change in the common law, are yet ſs 
antient, that they now ſeem to have been, as it were, a part 
of the common law; eſpecially conſidering the many expoſi- 
tions that haye been made of them in the ſeveral ſuccefſions 
of times, whereby as they became the great ſubject of judi- 
cial reſolutions and deciſions, ſo thoſe expoſitions and deci- 
ſions, together alſo with thoſe old ſtatutes themſelves, ate 
as it were incorporated into the very common law, and be- 
come a part of it. | 


In-the times of thoſe three kings laſt mentioned, as like- 
wiſe in the times of their predeceſſors, there were doubtleß 
many more acts of parliament made, than are now extant 
of record, or otherwiſe; which might be a means of the 


change of the common law in the times of thoſe kings from 


what it was before ; though all the records or memorials of 
thoſe acts of parliament, introducing ſuch a change, are not 
at this day extant, But of thoſe that are extant, I ſhall 
give you a brief- account, not intending a large or accurate 
treatiſe touching that matter. 


Tux reign of Henry III. was a troubleſome time, in 
reſpect of the differences between him and his barons, which 
| were 
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6 n till his fifty- firſt year, after the battle of 
Eveſham (ao). In his time there were many parliaments, but 
we have only one ſummons of parliament extant of record in 
his reign, viz. 49. Henry III. (o) And we have but few of 
thoſe many acts. of parliament that paſſed in his time, vis. the 
great charter, and charta de ſorgia, in the ninth year of 
his reign, which were doubtleſs paſſed in parliament. The 
ſtatute (g) of Merton (7), in the twentieth year of his 


wign (5); the 8 —— lee — 


c Faught on the 4th of Au- 
guft 1265. 

(p) It does not appear that the 
*eitizens and burgeſles, who _ 
commons of the realm, were re- 
gularly ſummoned at this time. 
- All we find is, that the cities of 
: York and Linceln, and other bo- 
roughs of England, were written 
to and required to ſend two of 
che moſt diſcreet men, &c. 

(9) It ſeems to be only an or- 
dinance. Barr. Obſ. Stat. 41. 

(r) It is called the ſtatute of 

Merton, from the parliament, or 
rather council, fitting at the pri- 
ory of Merton, in Surrey, which 

| belonged to regular canons, ac- 
cording to Pugdale. Though 
ſome of the priories might have 
had very large and ſpacious houſes, 
yet it is not probable that there 
could have been accommodation 
for what is now called a parlia- 
ment, with the intervention of 
commons; and it ſhould ſeem, 
from Dugdale's ſhort · account of 
this priory, that it was by no 
means largely endowed. In all 


the antient palaces of the kings of 


England, there was a large room, 
ot hall, for the accommodation of 


„there.“ “Henri 


your; 


what was 1 called pwn 
ment, which went by the name 
of the parliament chamber. There 
is ſuch an hall, now converted 


the into a barn, at Eltham, in Kent, 


which is ſaid to have been a 
lace of king John, though it is 
now contidered by eminent anti- 
quaries as being of a later date. 
Barrington has little doubt but 
Weſtminſter Hall was built for 
the ſame There was 
likewiſe ſuch a room in the old 
palaces of the kings of Scotland ; 
particularly. at Linlithgow, and 
Sterling. Burr. Obſ. Stat. 41. 

A. D. 1236. 

( Or Marlebridge, „now 
* called” (as Sir Edward Coke, 
2. Inſt, 101. ſays). « Marlebo- 
rough, a town in Wiltſhire, 
„the greateſt fame whereof is 
the holding of this parliament 
s vero con- 
« cilium convocavit Marlebrigi- 
« um, quod eſt pagus celebris 
** comitarys Wiloeriz, qui in eo 
* conyentu primum leges ab fe 
latas, et præſertim Magnz 
„ Chartæ de concilii ſententia 


approbandas, deinde alias con · 


« dendas curavit, quæ ad ſtatum 
et commedum regni maxime 
- 00 con- 


| 


— 
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year (u) ; and the diqtum anode, 
SEASIDE a AIR — 

2 Nets 3 n v6.77) 3 12 CV 
ine gag dn — | 
of parliament extam than in the time of king Henry III. 
Yet, doubtle& in this king's time chere were many more 
ſtatutes made than ate now” extant. Thaſe that are now 
extant, are commonly bound together in the old book of 
amendments were made in the common law. And by thoſe 
that are now extant, we may reaſanably gueſs, that there 
were conſiderable alterations and amendments made by thoſe 
that are not extant: which poſſibly may be the real, though 
ſudden, means of the great advance and alteration. of the 
laws of England .in' this — ed e 
in the time of his predeceſſors. - 


2 by Sex Pod. vie. | 


il, 
65 fi fon bn. in u ou law books, 
is called a city; and che freemen 


citizens. 2. Inſt, 101. 39, E. 3. 


fo, 1 
OY 'Marlebridge, where 
his. payliament was -holden, is 
ſuppoſed to be the ſame with the 
town at preſent called Marlbo- 
rough, yet there is ſome reaſon 
to doubt it, as the terminations 
are very different. In Saxton's 
maps, it is ſpelt Marlingeſboro, 
The city of Lincoln, in the old 
tarures, is however called Nicoll, 
or Nicholl, which is a greater va- 
riation from the modern name. 


* 


{n) A. D. YR A 

(2). The dictum de Renel- 
worth "was an dict or award 
between Henry the third and 


thoſe who had been in arms 


againſt him; ſo called, becauſe 
made at Kenttworth caſtle, in 
Warwickſhire, anno 3 1. Hen. 3. 


A. D. 1266. It contained a com 


poeſition of thoſe who had for. 


feited their eſtates. in that rebel. 


lion, which compoſition was five 
years rent of the eſtates forfeited. 


Vide poſt. ch. 7. See the appendix 


to the laſt to ed. of the Statutes, 


oft, edit. 


and — Hiſt. P. C. vol. I. 50. 


1 Tux "HISTORY. er tht 
——— — that I remember extant 
of record @nthidikingtweims; is 23/Bdw I. (+); "though 
. doubtleſs there were many more before this, the records 
whereof are either loſt or miſlaid, | For many parliaments 
were held by this king before ahat-timsy/ and many of the 
acts paſſed in thoſe parliaments are ftilbiextant 3 as, the 
ſtatutes of Weſtminſter" 1, in the 3. of Edws1I:p'the ſtatutes 
of Glouceſter, 6. Edw. I.; the ftatutes of Weſtminſter 2; 
and of Winton, 13. Eder. I.; the ftatures of Weſkminſtes'3, 

and of quo auarrante, 10. Edw. I.; and divers others in 
nne have cecafn to mention here- 
after (). | „ fort dr 103 $154 


# 4 "£84 * , 1 0 1 1 9 
5 ** . a * ' 63 <4 off 
7 . 


rener king Edward II. many parliaments were 
hefd, and many laws were enacted But we have few acts 
of parliament of his reign extant, r ee ; 


Axp now, becauſe I intend to give foie ment about 
of ſome general obſervations touching, parliaments, and of 
cls of partiament patled in the times of thoſe three princes, 

viz. Henry III. Edward I. and Edward II. becauſe they ate 
of e. antiquity, and therefore the circumſtances that 
attended them moſt liable to be worn out by proceſs os time, 
F will here mention ſome particulars relating to them, to 
preſerve their memory, and which may allo by nova by be 


knows in:iehfies to other things: $7 747 0 (OE 


19 


vk are therefore to know, that chere are tele ſeveral 


7 Ends of records of things done 1 in pariament of IT 
relating thereto, vi. - 


* 6 ak 
(#) The firſt regular ſummons fluence. Such hawercr was the 

we meet with, directed to the groſs inattention to their rights, 

ſheriff, for the election of citi - that their aſſent was not, for ſome 

zens wa burgeſſes, is in the 23d time after, held eſſential to the 

of I. The commons had enacting of laws. 

time obtained ſome in- (y) Chap. 7. 


1. Tak 
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2 Ie; T8 ſummons to parliament. e of ab. ” 


ive: ü Dh hier ae 1. v N nile 


2. Tux rolls of parliament. 


bas 4 h 25 0 Yo reibe 4 color gn > brag 
. Bynezzs of petitions in Parliament. 
x) ie vmo} io ano een een Ae 1 4 
* | And, 


(1 4+, Tx, Hatytes,.or afts 5 2 


5. Tux brevis de parliamento, which for the moſt part 
were ſuch, as iſſued for;the wages of knights and 1 
But with theſe I ſhall * meddle. bn tae tos to 


bu IIe 


1 Finer, As: tot the ſayqmons.to parliament. 


1 — 18 


Teen ummengz, to parliament arc are + not all entered. * 


cord in the times o "Heary III. and Edward 1. none being 


r eee 


Ne! 1 go 5 eee of Edward J. till the 
2 55 EE 
an Fier 'reco FS in .do r/o, claus Totulor uh in the 
backſide of the ole rolls. . = ates. JIN waits wav v2: 
. J a nl fitment FOOTE 
of the fever 2 6 ctw | tranſattions, in, parlia- 


nN Thoſe are generall and ſleceſfively extant of re- 


15 Ee 5 e till che 


ent 6 be Fs berry the 7 fourth, 
28 N dyard III. 


49 ver. 2K the ſixth 
e e de i. e. 
Edward I. and Edward Il. many are loſt and few extant. Alſo, 
of the time of Henty the third have not ſeen any parliament 
roll. „et ru en . I. was 
obe roll ef parliament in the receipt of the exchequer of 

18. Edw. 
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18. Edw. I. and thoſe proceedings and retmenibrances which 
are in the Liber Placitor* Parliamenti in the Tower; begin- 
ning, as I remember, with the twentieth year of Edward I. 
and ending with the parliament of Carliſle, 35. Edw. I. and 
not continued between thoſe years with any conftant ſeries ; 
but including ſome remembrances of ſome parliaments in 
the time of Edward I. eee ee 
Edward IT. 


he 0 m of hee TT. beſides the rotuluy ordina- 
tianum of the lords ordonerz, about 7. Edw. II. we have 
little more than the parliament rolls of 7. & 8. Edw. II. and 
what others are interſperſed in the parliament book of 
Edward I. abovementioned ; and as I remember, ſome ſhort 
— Eu. done WE in Arg 
Edw. IN. ; 


"ap As to the bundles of OY in FERN 
They were for the molt part petitions of private perlotts, 
and are commonly indorſed with reeidhbns to the ſeveral 
courts where they were properly determinable. There are 
many of thoſe bundles of petitions; bene in the times of 
Edward I. and Edward II. and more in we es ol 
Edwatd III. and the kings that ſucceeded him. 


Fobarmv, The ſtatutes, ar acts of p fume Games 
The Teem as if in the "time of 1. they were 
drawn up into the form of a lay in the füt ; 
ſo aſſented to by both houſes, and the king ; as may appear 
by the very obſervation of the cantexture and fabrick, of 
the ſtatutes of thoſe times. But from near the 
of the' reign of Edward III. till very near the. end e 
Hehry VI. they were not in the firſt inflance drawn. up in 
the form of acts of parliament. But the petition and the 
anſwer were entered in the parliament rolls, and out of both, 


by 
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by advice of the judges and others of the king's counſel, 
the act was drawn up coriformable to the petition and an- 
ſwer; and the act itſelf for the moſt part entered in a roll, 
called the ſtatute roll, and the tenor thereof affixed to pro- 
clamation writs; directed to the ſeveral ſheriffs; to proclaim 
it as a la in their reſpeRive counties; C2). [CCI | 


J? 


Bur 


(x) The irt bf printing; which nent; und eſſential to the ſecuri- 
makes the public, and not a few ty of the Britiſh Conſtitution, has 
individuals, the guatdians of the long ſince ſuperſeded the antient 
laws z—which has created a proud mode of proniulgation by the 
public right, the liberty of the ſheriff. —The promulgation was, 

e; a right inſeparable from as lord Holt obſerves, but a mere 

principles of a free govern- act of grace. 1. Ld. Raym. 501. 


(e] If we conſult the parliament rolls, whereon the petitions of 
the commons. are entered with the king's anſwers; we ſhall find, 
that to petitions of a public nature the king's aſſent is entered in 
theſe words, lie roy le voet. By ſuch anſwer, the royal aſſent was 
compleatly given; and the. bill acquired the force of a law before it 
paſſed the great ſeal, and was entered on the ſtatute roll. If the 
diſtinction may be admitted, we might ſay that the parliament roll 
contained the ſubſtance and the ſtatute roll the form of the law. 
Many adte however, though undoubtedly valid, were not entered 
on the fatuc roll; for if the bill did not demand nover, LEY; that 
is, if the proviſion required would ſtand with the laws then in force, 
and did not tend to alter any ſtatute then in belitg ; in ſuch caſe the 
law was compleat by the royal aſſent on the parliament roll, without 
any entry on the ſtatute roll. Such bills were uſually termed 
ORDINANCES, being ſuch as might at any time be amended by the 
parliament without any ſtatute ; for one ſtatute could not be altered 
but by another: and this diſtinction is clearly expreſſed in the rolly 
hereunder cited, viz. * 0 

Rot. Parl. 39. E. 3. nu. 38. As the things granted in this 
% parliament were new, and not known before then, the king aſked 
the commons, if they would have the things ſo granted by way of 
* ORDINANCE; or ſtatute ? And they anſwered, that it was good 
© to have them by way of ORDINANCE, and not by ſtatute, to the 
'« end that if any thing required amendment, it might be amended 
« at the next parliament.” [N. B. Among the ordinances on this 
roll, is one for regulating apparel ; and it is obſervable, that · the 
chancellor, by the king's command, charged the commons, at 
their return into the country, /o /bew and publiſb the ORDINANCE 
of apparel, to the end that every one might wear apparel agree- 

Vol. I. C « able 


is Fut HISTORY or rute 
Bur becauſe ſometimes difficulties. ant troubles. aroſe, by 
this extracting of the ſtatute out of the petition and an- 
fwer, about tlie lattef end of Henry VI. and beginning 
of Edward IV, they took a courſe to reduce them, even 
in the firſt inſtance, into the full and complete form of acts 
of parliament ; which was proſecuted (or entered) commonly 
in this form: Item quedam petitis exhibita fuit in hoe par- 
liamento formam actus in fe continens, &c. And abating 
that ftile; the method till continues much the fame; name- 
ly, that the entire a& is drawn up in form, and ſo comes to 
the king for his aſſent. | | | 


Fus ancient method of paſling acts of parliament being 
thus declared, 1 ſhall now give an account touching thofe 
| nts of parliament that are at this day extant; of the times 
of Henry III. Edward I. and Edward II. They are of 
two forts; viz. ſome of them are extant of record; others 
are extant in ancient books and memorials; but not of 


« able thereto." Therefore this ſerves to explain in what manner 
thoſe ads which were ot entered on the fatute roll, and conſequent- 
ly rot proclaimed by the ſheriffs, were made known to the people.— 
But to proceed lt may be collected from this record, that though 
the law demanded was new, yet as, it was ſuch as might ſtand with the 
old laws, and did zo! alter any ſtatute then in force, it might paſs 
indifferently by way of ordinanee, or ſtatute 3 whereas if it changed 
any old law, it MUST have been BY STATUTE ; as is farther evident 
from the following. record. Rot. Parl. 22. E. 3. nu. 30. The 
« king, by the afſent of the lords, made anſwers that laws and pro- 
« ceſs beretofore uſed could ot be changed; without making xeEw 
e gTATVUTES.” But after all, it muſt be confeſſed, that whatever 
the right was, yet ſo irregular was the practice, that a great number 
_ of printed acte, as Prynne obſerves, refute this diſtinction. In ſhort, 
dcs are, by the legiſlature, frequently called oxDINAancEs; and 
ordinances are as frequently ſtiled acts of parliament or ſtatutes ; and 
ſometimes the words, act and ordinance, are coupled together. There- 
. fore perhaps che only difference, if any, betweet them is, chat bills 
entered with the royal aſſent on the parliament roll were called 
- ORDINANCES, and when entered on the ſtatute roll were ſtiled 
$TATUTES. In ſhort, however they may be verbally diſtinguiſhed, 
their gperation was the ſame. Sco Lord Macclesfield's Trial. 
. 5 


record. 
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record. And thoſe which are extant of record, are either 
recorded in the proper and natural roll, viz. the ſtatute 


roll ; or, they are entered in ſome other roll, eſpecially in the 


cloſe rolls and patent rolls, or in both. Thoſe that are 
extant but not of record, are ſuch as though they have 
no record extant of them; but poſfibly the ſame is loſt, 
yet they are preſeryed in ancient books and monuments, 


and in all times have had the . and authority of 
acts of parliament: 


Fon an at of parliament made within time of memory 
loſes not its being ſo, becauſe not extant of record; eſpe- 
tially if it be a general act of parliament. For of general 


acts of parliament, the courts of common law are to take 


notice without pleading of them: And ſuch acts ſhall never 
be put to be tried by the record, upon an iſſue of uu, tiel 
record, but it ſhall be tried by the courtz who, if there 
be any difficulty or uncertainty touching it, or the right 
bf pleading. of it, are to uſe for their information ancient 
copies; tranſcripts, books; pleadings, and memorials, to in- 


form themſelves; but not to admit the ſame to be put in | 


iſſue by a plea of nul tiel record [D]. 
| Fox, 


ij A ei or public a& of liament is an univerſal _ 
that regards the whole community 

All a&s which concern the king, — is the head of the common 
wealth, are general laws, of which the judges will take notice, with - 
but pleading,” 8. Co. 28, 4. Co. 13. 77. 80 if they concern the 
queen; for ſhe is the king's wife. Or, the prince; for he is the 
eldeſt ſon of the king, and heir apparent to the crown. 8. Co. a8. 
The ft. 2. R. 2. f. de ſcandalis magnatum is à general law for it 
touches the prelates, nobles, and great officers, who are of the king's 
council. 4. Co. 13. So the ft. 35. H. 8. which concerns the ca- 
pacity of the queen. 8. Co, 28. Pl. Com: 231. a. 80 the ſt. 11. 
Ed. 3. which makes the Prince duke of Cornwall, 8, Co; 28. 80 
a ſtatute which concerns the whole SPIRITUALITY ; as 21. H. 8, 


Ca) Nac. Com. 1. V. 86. 


C 2 13. 
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For, as ſhall, be ſhewn hereafter, there are very many 
old ſtatutes which are admitted and obtain as ſuch, though 
| there be no record at this day extant thereof; nor yet any 
bother written evidence of the ſame, but what is in a manner 
only traditional ; as,. namely, ancient and modern books of 
pleadings, and the common received opinion and reputation, 
and the approbation of the judges learned in the laws. For 
the judges and courts of juſtice are, ex cio, bound to 


13. 4. Co. 76. a. 1. Brownl. 208. 80 13. El. 10. and 18. El. rt, 
4. Co. 76. a. 120. b. f. Brownl. 208. 80 a ſtatute which con- 
| Eetns all officers ih general; as the ſt. W. 1. 26. that no 
ſheriff br other miniſter take reward, &c. 4. Co. 76. a. 80 
x ſtatute which concerns trade in general. 4. Co. 76, b. So 
the ſt. 1. Jac. 22. which relates to ſhoemakers, &c. is a gene- 
ral law. Lut. 1410. 80 the ft. 2. Ph. & M. 11. which re- 
lates to woollen weavers, &. for the penalties are given to the king. 
Skin. 429. So afſtatute which concerns all the lords generally, as 
the ft. Marl. 3. 4. Co. 76. $6 if it concerns all perſons generally, 
though it be but a ſpecial or particulat thing; a a ſtatute which 
concerns appeals, or aſſiſes, or other particular action, elegit, at- 
taint, &c. the ſt. Mert. 6. and 4. H. 7. 17. concerning wards, 4+ 
Co. 76. the ſt. W. 2. [vide W. 1. c. 20] de malefaftoribus in par- 
; and charta de forefla ; the it. 22. Ed. 4. 7. and 35. H. 8. 19. of 
woods in foreſts, chaſes, &c. 8. Co. 138. b. 

But now, when any particular law paſſes which the legillarute 
mean ſhould operate as a public act, it is, in general, enacted, that 
the act ſhall be deemed a public act, and be judicially taken notice 
of as ſuch, without ſpecially pleading the ſame (5). 

In an action for exerciſing the trade of a worſted weaver in the 
city of Norwich, contrary to the 13th and 14th Ch. II. there was a 
ſpecial verdict. 

Deniſon J. defired that it might be conſidered, whether the act 
was not a private ſtatute, of which, as it was Nor pleaded, the 
judges could not take notice; and he mentioned the caſe of Rex v. 
Wild, 2. Keb. 686; in which it was agreed by the court, that this 
ſtatute is a private ſtature, 

It was admitted, that the objection of wrt : Deniſon, as ſup- 
ported by the caſe of Rex v. Wild, was concluſive, and therefore 
judgmetit was given for the defendant (c). | 


(b) Co, Liu gg; a. edit, Hats {c) Adcock v. Gill, Mich, 26. 
Ges, 2. 


- _ 
take 


1 
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take notice of public acts of parliament, and whether they 
are truly pleaded or not; and therefore they are the triers of 
them. But it is otherwiſe of private acts of parliament, 
for they may be put in iſſue and tried by the record, upog 
nul tiel record pleaded, unleſs they are produced exem- 
plified ; as was done in the Princ2's caſe, in Lord Coke's 


8th Rep, (4) and therefore the averment of uu, tiel record 


R 


Tux aa eee 
as is before ſaid, are entered either upon the proper ſtatute 


roll A N rer e e 


Tus firſt ſtatute roll which we hive, is in the Towers 
it begins with Magna Charta and ends with Edward III. 
and is called Magnus Rotulus Statutor. There are five 
other ſtatute rolls in that office, of the times of Richard II. 


Henry IV. Henry V. Henry VI. and Edward IV. 


I SHALL now give a ſcheme of thoſe ancient Kass of 


the times of Henry III. Edward I, and Edward II, that are 
recorded in the firſt of thoſe rolls or elſewhere, to the beſt 
of my e eee ITO 


haye long had by me, Viz, 


(4) 8. Co. 28. 

(e) The judges ought to take 
notice of, a GENERAL law, for 
they are to determine whether it 


be a ſtatute or not. Co. Lit, 38. 


5. Dy. 93. 1. Lev. 296. and 
therefore a man can NOT plead 
NuL TIEL RECORD to k. 8. 
Co. 28. a. So it ſhall aa be proved 
by a journal, Hob, 110. or al- 


ledged, that the aſſent of the 
Commons was conditional. Mo. 


$24- Zut a ſtatute which _— 
_ only a partioular * 


particular thing, or CY 


perſon, is deemed a PRIVATE 
ACT, of which the Judges are not 
bound to take any notice, unleſs 
it be 8PECIALLY pleaded. 4. Co. 
76. a. A ftatute which relates 
to a particular place or town, will 
be conſigered as a PRIVATE law, 


though it may concern ALL per- 


ſons. 4. Co. 76. 6. Skin. 350+ 
And in a GENERAL 28, there 
may be a PRIVATE clauſe. 10, 
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Magna Charta. Magno Rot. Stat. membr. 40. TTY 
Cartar. 28. E. 1. membr. 16. f 


nanra de Foreſta, Mag. Rot. Stat. membr. 19. & 
Rot, Cartar. 28. E. 1, membr. 26. 


| ING de Glouceſtre, Mag. Rot. Stat, membr. 1 | 


Wares. 2. Rot, Mag. Stat. — 0 47 · 


Waern. 3 Rot. cual 18. E. 1. membr, 6. Dorſo. 


| Wir rox, Rot. Mag, Stat. membr. 41. Rot, Clauſo, 8. 
F. 3. membr. 6, Dorſo. Pars 2. Rot. Clauſe, 5. R. 2, 
e, Paten. AS: E. 1, membe, I'S! 


| Du Mercytoribus bag, Rot. Stat e 4. in pes. 
De Reli diols A Mag, Roc Stat wen 4 | 
ki 91979387 ** 
e Cleri, Mag. B Ras Shat. es Bok * . 
Pars. Ent. E. 2. 2. membr. 3 ne 
membr. a5. Beads C: abe 


> 


Dx Mi qui ee entin Aut Mag Rot. Sat membr 41 ü. 


Ds Finihus onus 10 Rot. Sa, 8 3. 


v beraten JurieBber Partjam. Lid. Part E. x: 6. 32: 


1, TY =. 
* * 
” — 


rar, Eboram, Mag: Rot. Sta, member. I” 


* LN " * * 
Tn 22 T: N wy 


£3 Con unQis beau. Mos Rox. e weh 24- 


„2 1 4 % 


Ds Eſcaetoribus. Mag. Rot. "Sax wer 35 pet, & 
Rot. Clauf, 29- | Ts memby. 34 1 ' Dorlo. 


STAT» 
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STAT, de Lincolne, Mag, Rot, Stat, membr.32. 
STAT, de Priſcis,” Rot. Mag, Stat, membr. 33- in Sche- 


dula de libertatibus en, vel Rot. ons 27. E, I, 
membr. 24- 


STAT, de Afton Burnel, Rot. Mag, Stat, membr. 46, 
ar pearimeadoraohin wy wire 3. 


dee Vicecomit. Rot, Mag. Stat. membr 34. 


Dorſo, & Rot, Clauſ. 5. E. 2. membr. 23. 


 AnTICuLL Stat. Glouceſtrig. Rot, * 2. E. 2. Pars 2. 
. 8. | 


/ 


N 


br Pitrbus& Braitoridu, 2 Pars chat vd Pat, 2. 


R. 5. enn = 


Dx aſpoetati Religioſor; Mag, R Rot. su. membr. 33. 


"WesTM:. 4. De Vicecomitibis e 
N „ ee N 


28. 


Dz Terris LOFT Mae. Rot, Stat. membr. at, 


ien & Chauſ. 17. E. 2, membr. + 


nnn Sandia ſuper Priſis bonorum Cleri. Rot, Mag, 
Nut mene. 33. in Dorlo. - 


De Forma mittendi Extractas ad Scaccar, Rot. Mags 


Fiat. membr, 0. & menbr. 36. in Dot. 
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STATUTUM de Scaccar. Mag. Rot. Stat. 


S$TATUTUM * Rutland. Rot. Clauſ. 12. L. % 17 


| OnvivarIO Foreſtx, Mag, Rot. Stat, meme; 30. & 
Rot. Clauſ. 17. E. 2. , men pr. 3 ? 


3 to e e enquiry ro" 3 80 years 
ſince, theſe were all the old ſtatutes of the times of Henry III. 


Edward I, and Edw. II. that were then be to found of 
record; what other ſtatutes have been found ſince, I know 
not, 
I inn 231d 2 

Tux ordinance called Butler's, for the heir te puniſh 
waſte in the life of the anceſtor, though it be of record in 
the parliament book of Edward I. yet it never was a ſtatute, 
nor ever ſo received; but only ſome conſtitution. ef the 
king's council, or lords in parliament, and which never 1 


tained the ſtrength or forge of an act of par amen. 


Now the ſtatutes that enſue, though moſt, of them are 

unqueſtionable acts of parliament, yet are xo of record 
that I know of, but only their memorials preſerved in anci- 
ent printed and manuſcript books of ſtatutes ; yet they are at 
this day, for the moſt part, generally accepted and taken as 
acts of parliament, though ſome of them are now 8 
and of inte uſe j= air. | . 


Tus ſtatutes of Merton, Martbridge, Weſim. r. Expla- 
natio Statuti Glouceſtriz, De Chamyertio, De Viſu Frank- 
plegii, De Pane & Cerviſia, Artigyli Inquiſitionis ſuper. Stat, 
de Winton, Circumſpecte Agatis, De Diſtrictione Scaccarii, 
De Conſpiratipnihus, De Vocatis and Warrant, Statut. de 
Carliol, De Prærogativa Regis, De Modo faciendi Homag. 
De Wardis & Releivis, Dies comm in Banco, Stat. de 


Bigamis, 
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Bigamis, Dies communes in Banco in; caſu conſimili, Stat. 
Hiberniz, De Quo Warranto, De Eſſoin calumpniand, 
Judicium Colliftrigii, De Frangentibus Priſonar'. De Male- 
factoribus in Pareis, De Conſultationibus, De Officio Coro- 
natoris, De ProteQionibus, Sententia lata ſuper ' Chartas, 
Modus levandi Fines, Statut. de Gavelet, De Militibus, 
De Vaſto, De Anno Biſſextili, De Appellatis, De Extenta 
Manerii, Compoſitio Menſarum vel Computatio Menſa- 
rum, Stat. De Quo Warranto, Ordinatio De Inquiſitioni- 
bus,Ordinatio De F oreſta, De Admenſura Terrz, De Dimiſ- 
ſione Denarior. Stat. De Quo Warranto Novtim, Ne Rec- 
tor proſternat Arbores in Cæmeterio, Conſuetudines & Aſ- 
ſiſa de Foreſta, Compoſitio de Ponderibus, De Tallagio, 
De Viſu Terræ & Servitio Regis, Compoſitio Ulnarym & 
Particarum, De Terris amortizandis, ' Dictum De Kenel- 
worth, Ke. 


ro whence we may ee theks two obſervations VIZ. 


e that although the FR _ 6 not extant, yo 
general ſtatutes made within time of memory, namely, 
ſince 1. Richard: primi, do not loſe their ſtrength, if any 
authentical memorials thereof are in books, and ſeconded 
with a general received tradition atteſting and approving 
the ſame (/). 


SECONDLY, that many records, even of acts, of parliay 
ment, have in long proceſs of time been loſt, and poflibly 
the things themſelves forgotten at this day; which yet, in or 


( fY As there are ſome ſtatutes 
in print which are not to be 
foynd on record, ſo there are ſe- 
yeral on ved which haye ne- 
= yet been printed, Sir Edw. 

oke has enumerated many of 

his kind. 8. Rep. the Prince's 
caſe, But the reader will meet 


with ſeveral in the appendix to 
the laſt quarto edition of the Sta- 
tutes at large, not noticed by Coke 
or any other perſon; ſome of 
which afford not only gratification 
to the antiquary, but information 
tothe lawyer and the hiſtorian. 


near 
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near the times wherein they were made, might cauſe many 
of thoſe authoritative alterations in ſome things touching 
the proceedings and deciſions in law]; the original cauſe of 
which change being otherwiſe at this day bid and unknown 
to us. And indeed, hiſtories and annals give us an ac. 
count of the ſuffrages of many parliaments, whereof we 
at this time haye none, or few footſteps extant in records 
or acts of parliament, ' The inſtance of the great parlia- 
ment at Oxford, about the fortieth of Henry III. may, 
among many others of like nature, be a concurrent evidence 
of this. For though we have mention made in our hiſtories 
of many conſtitutions made in the faid parliament at Ox, 
ford, and which occafioned much trouble in the kingdom, 
yet we haye no monuments of RECORD concerning that 
parliament, or what thoſe conſtitutions were, 


Ann thus at ſhall ſerve touching thoſe old ftatutes or 
les ſcriptæ, or acts of parliament, made in the times of 
_ thoſe three kings, Henry III. Edward I. and Edward II, 
Thoſe that follow in the times of Edward III. and the ſue- 
eeeding kings, are drawn dow in a continued ſeries of 
time, and are extant of record in the parliament rolls, and 
in the ſtatste rolls, without any remarkable omiſfion ; and 
„0 23 


CHAP, 
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». 


c H A P. II. 


| Concerning the lex non ſeripta, i, e. the common or er. 
law of this bing a). 


— 


Pi the former ef hos giyen you 2 ſhort account of 
that part of the laws of England which is called lex ſcrip- 
ta; namely, ſtatutes or acts of parliament, which in their 


original formation are teduced into writing, and are fo pre- 


ſerved in their original form, and in the ſame ſtile and words 
wherein they were firſt made. I now come to that part of 
pur laws called lex Non ſcripta, under which I include not 
only general cyſtoms, or the common law properly ſo called, 
but even thoſe more particular. laws and cuſtoms applicable 
to certain g e, whereof more hereafter, 


Anp when I call thoſe parts of our laws 1 non ſcriptæ, 
do not mean as if all thoſe laws were only oral, or com- 
municated from the former ages to the later, merely by 
word; for all thoſe laws have their ſeyeral monyments in 
writing, whereby they are transferred from one age to ano- 
ther, and without which they would ſoon loſe all kind of 
certainty ; for as the civil and canon laws have their re- 
ſponſa prudentum confilia & decifiongs, i e. their canons, 
decrees, and decretal determinations, extant in writing; ſo 
thoſe laws of England which are not comprized under the 
title of ads of parliament, are for the moſt part extant in 


records of pleas, proceedings and judgments; in books of | 


reports, and judicial deciſions; in tractates of learned men's 
arguments and opinions, preſeryed from ancient times, and 
Rill extant in writing. 

(a) See the third ſeẽtion to the Introduction of Blackſtone' Com- 
mentaries. 
Bur 
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| Bur I therefore ſtile thoſe parts of the law iges non ſerip< 
te, becauſe their authoritative and original inſtitutions are 
not ſet down in writing in that manner or with that autho- 
rity that acts of parliament are; but they are grown into 
uſe, and have acquired their binding power and the force 
of laws BY A LONG AND IMMEMORIAL USAGE, and by the 
; flrength of cuſlom and reception in this kingdom (5%. The 
matters indeed, and the ſubſtance of thoſe laws, are in 
writing, but the formal and obliging force and power of 
them grows by long cuſtom and uſe, as will fully appear 
ja the enſuing diſcourſe, | 


Tux municipal laws of this ie which I thus call 
teges non ſtriptæ, are of a vaſt extent, and indeed include 
in their generality all thoſe ſeveral laws which are allowed 
as the rule and direction of juſtice and judicial proceedings, 
and which are applicable to all thoſe various ſubjects about 
which juſtice is converſant. I ſhall, for more order, and 
the detter to _-_ my — diſtinguiſh them into two 
W 4: Viv. | 


Finer, The common cer as it is e in its proper and 
uſual W N 12 


 SgcoxDLY, Thoſe particular laws applicable to particu. 
lar 3 matters, or Sore na, 
; Teenie the former, viz. the common law, in its 
uſual and proper acceptation z this is that law by which 
proceedings and determinations in the king's ordinary courts 
of juſtice are directed and guided. This directs the courſe | 
of diſcents of lands, and the kinds; the natures, and the EX= 
66 ) The Roman law, de jure nam diuturni mores, conſenſi uten - 


non ſcripto, ſays, fine ſcripto jus ve- tinm comprobali, legen imilantur, 
vit, QUOD USUS APPROBAVIT z Inſt. 1. tet. 2. f. 9. 


tents 


55 
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tents and qualifications of eſtates; therein alſo the manner, 
forms, ceremonies and ſolemnities of transferring eſtates 
from one to another; the rules of ſettling, acquiring, and 
transferring of properties; the forms, ſolemnities, and ob- 
ligation of contracts; the rules and directions for the expo- 
ſition of wills, deeds, and acts of parliament ; the proceſs, 
proceedings, judgments and executions of the king's ordina- 
ry courts of juſtice ; the limits, bounds and extents of courts, 
and their Juriſdictions ; the ſeveral kinds of temporal of- 
fences and puniſhments at common, law, and the man- 
ner of the application of the ſeveral kinds of puniſhmen ts; 
and infinite more particulars, which extend themſelves as 
large, as the many exigencies in the 3 of the king's 
ordinary juſtice requires. 


AnD beſides theſe more common and 1 matters to 
which the common law extends, it likewiſe includes the laws 
applicable to divers matters of very great moment. And 
though by reaſon of that application, the ſaid common law 
aſſumes divers denominations, yet they are but branches and 
parts of it; like as the ſame ocean, though it. many times 
receives a different name from the province, ſhire, iſland, 
or country to which it is contiguous, yet theſe are but parts 
of the ſame ocean. 


Tus the common law includes lex prerogativa ( c, as 
it is applied with certain rules to that great buſineſs of. the 
king's prerogative. 8o it is called lex forefte, as it is applied 
under its "ſpecial and proper rules to the buſineſs of foreſts. 
80 it is called lex mercatoria (d), as it is applied under its 
proper rules to the buſineſs of trade and commerce. And 
many more inſtances of like nature may be given. Nay; 
the various and particular cuſtoms of cities, towns and 

(c) Blac. Com. I. . c. 7. It is a maxim of law, that * cui. 

(40 8. Rep. 126, Cro: Car. 347. libet in ſua arte credendum eſt.” 
manors 
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manors are thus far parts of the common law (e), as they 


are applicable to thoſe particular places; which will appear 
f from thele obſervations; viz. | 


Frast, the common hw does determine what of thoſe 
tuſtoms are good and reaſonable; and what are unreaſona- 
ble and void. Secondly, the common law gives to thoſe 
_ Cuſtoms that it adudges reaſonable, the fotte and efficacy 
df their obligation. Thirdly, the common law determines 
what is that continuance of time that is fufficient to make 
fuch a cuſtom; Fourthly, the common law does interpoſe 


and authoritatively decide the expoſition, limits and exten- 
ſion of ſuch cuſtoms, 


" i md common law, though the uſage, practice and deci« 

fions of the king's courts of juſtice may expound and evi- 

- dence and be of great uſe to illuſtrate and explain it; 

yet it cannot be authoritatively altered or changed but by 

act of parliament. But of this common law, and the rea- 
ſon of its denomitiationz more at large hereafter. 


Now, ſecondly, as to thoſe particular laws I before men- 
tioned, which are applicable to particular matters, ſubjects 
or courts: "Theſe make up the ſecond branch of the laws of 
England, which I include under the general term of leget 
non ſcripts. By thoſe particular laws, I mean the laws 
eccleſiaſtical and the civil law, ſo far forth as they ate ad- 

- mitted in certain courts, and certain matters allowed to the 
n of thoſe courts, whereof hereafter: 


Ir is true that thoſe civil and eccleſiaſtical laws ate in- 
deed written laws ; the civil law being contained in their 
pandeRs and the inſtitutions of Juſtinian, &c. their im- 


(e) Blac. Com. 1. v. 74. ſeq. 
perial. 
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| perial conſtitutions or codes anſwering to our leges ſeriptee; 
or ſtatutes (/); and the cariori or eccleſiaſtical laws con- 


tained for the moſt part in the canotis and conſtitutions of | 
councils and popes, collected in their Decretum Gratiani, and 


the decretal epiſtles of popes; which make up the body of 


their corpus juris canonici; together with huge volumes of | 


councils and expoſitions, deciſions arid tractates of learned 
civilians and canoniſts, relating to both laws. 80 that it 
may ſeem; at firſt view, very improper to rank theſe under 
the W non ſeriptæ, or unwritten laws: 4 


Bur I dow fot the following reaſon 1 theſe laws. 


among the unwritten laws of England, viz, becauſe it is moſt 


plain, that neither the canon law nor the civil law have 


any obligation, as laws, within this kingdom, upon any ac- 
count that the popes or emperors made thoſe laws, canons, 
teſcripts or determinations; or becauſe Juſtinian compiled 
their corpus juris civilis, and by his edits confirmed and 
publiſhed the ſame as authentical z or becauſe this or that 
council or pope made thoſe or theſe canons or decrees; ot 
becauſe Gratian, of Gregory, or Boniface, or Clement, did, 
as much as in them lay, authenticate this or that body of 


canons or conſtitutions (g). For the king of England does 


not recognize any foreign authority as ſuperior, or equal; to 
him in this kingdom; neither do any laws of the pope or em- 
peror; as they are ſuch; bind here. But all the ſtrength 


that either the papal or imperial laws have obtained in this 


kingdom, is only becauſe they have been received and ad- 


For a correct and conciſe the name of the legiſlator i is in- 


| Wea of the Roman juriſprudenice; 
and a ſuceinct actount of the code, 
zandeAts, novels and inftitutes of 


uſtinjan, ſee Gib. Hiſt. 3 v. oct. 


c. 44. and Anc. Univ. Hiſt. vol. 
xiv. 403. The vain titles of the 
victories of Juftinian (ſays Gib- 


von) are crumbled into duſt; but 


ſcribed on a fair and everlaſting 
monument. See poft. Cap. VII. 
(4) A truth which ſtood in 
no need 'of proof. Hale in this 
inftance has been thought rather 
to poſſeſs the warmth of a parti- 
zan, than the coolneſs of an hifto- 


? wo 
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mitted, either by the conſent of parliament, and ſo are part of 
the ſtatute laws of the kingdom; or elſe, by immemorial 
uſage and Euſtom in ſome particular cafes and courts, and 
no otherwiſe. - And therefore, ſo far as ſuch laws are received 
and allowed of here ſo far they obtain and no further; and 
the authority and force they have here is not founded on, or 
derived from themſelves. For they bind no more with us than 
our laws bind in Rome or Italy. But their authority is 
| founded merely on their being admitted and received by us; 
which alone gives them their authoritative eſſence, and quali: 
flies their obligation [A.] | 
| AND hence it.is;. that even in thoſe courts where the uſe 
of thoſe laws is indulged, according to that reception which 


(A) All the ſtrength that either the papal or the imperial laws 
have obtained in this, of indeed in any other State in Europe, is only 
becauſe they have been admitted and received by immemorial uſage 
and cuſtom in ſome particular caſes and in ſome particular courts ; | 
then,” to uſe the words of Mr. juſtice Blackſtone, they forth a branch 
of the /cges non ſcriptæ, or cuſtomary law or elſe, becauſe they are ih 
ſome other caſes introduced by conſent of parliament, and then they 
owe their validity to the /eges ſcriptæ, or ſtatute law. This is de- 
clared by the expreſs and remarkable words of the ſtatute 2 5 Hen. 8. 

c. 21. intituled © the act concerning Peter- pence and Diſpenſations.” 
« Your grace's realm, (ſays the ſtatute) recognizing no ſuperior un- 
« der God but only your grace, hath been and is free from ſubjec- 
tion to any man's laws, but only ro ſuch as have been deviſed, made 
« and obtained WITHIN this realm, for the wealth of the ſame, or 
« to ſuch other as by ſufferance of your grace, and your progenitors; 
<« the people of this your realm have taken at their free liberty, by 
« their own conſent, to be uſed amongſt them, and have bound therh- 
& ſelves BY LONG USE AXD CUSTOM tothe obſervance of the ſame, 
4 not as to the obſervance of laws of any foreign prinee, potentate 
or prelate, but as to the CUSTOMED and antient laws of this realm, 
« originally eſtabliſhed as laws of the ſame, by the ſaid ſufferance, 

| « conſents and cuſtom, and none otherwiſe,” For an elegant cn- 
quiry into the canon and Roman law, and when the ſtudy of law, as 
a ſcience, became a diſtin employment, ſee Dr. Robertſon's Hiſt. 
Emp. Cha. V. oct. 1 v. 74, 76, 78, 81, 381. and note 2 5. of that ad- 
mirable work. 3 1 
bas 
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has been allowed them, if they exceed the bounds of that 
reception, by extending themſelves to other matters than 
has been allowed them; or. if thoſe courts proceed accords 
ing to that Jaw, when it is controuled by the common law 
of the kingdom; the common law does and may prohibit 
and puniſh them: and it will not be a ſufficient” anſwet 
for them to tell the king's courts, that Juſtinian or pope 
Gregory have decreed otherwiſe (h). For we are not bound 
by their decrees further, or otherwiſe, than as the kingdom 
here! has; as it were, tranſpoſed the ſame into the common 
and municipal laws of the realm either by admiffion of, or 
by enacting tlie ſame, which is that alone which can make 
om of any force in England 159. I need not give par- 


(b) Fot which reaſon; it be- 
comes highly neceſſary for every 
. tivilian and canoniſt, who would 
. aft with ſafety as a judge, or with 


reputation as an advocate, to 


know i in what taſes; and how far; 
the Engliſh laws have giyenſanc- 
tion to the Roman; in what points 
the latter are rejected; where 
they are both ſo incerfnixed and 
blended together, as to form cer- 


tain ſapplemental parts of the 
common law of England, diſtin- 


iſhed by the titles of the King's 
maritime, the king's military, ane 
the king's s eceleſiaſtical law. The 


propriety of which enquiry the 
univerſity of Oxford has for more 


ticulat 


thana cenity fo thotoughly ſeen; 
that in her ſtatutes tit. vii, ſeR; 
2.) the appoints, that one of the 
three queſtions tobe annually diſ- 


culled at the aft by the juriſt in · 


cepters ſhall relate to the com- 
Ton law ; Pays 417 oy + this reaſon, * 
* quia juris civilis ſtudiofos decet 
1% haud imperitos eſſe juris mu- 
x nicipalis, et differentias exteri 
«« patriique juris notas habere. 


And the ſtatutes of the univ 


of Cambridge (ſtar; Elit. R. e. 14. 


Cowel Iaftivus. in proemio) ſpeak 
expteſzly to the ſame affect. Blac. 
Com. 1. v. 1. Seld: in Fletam. 
5. Rep. Caudrey's caſe, * 
2. ln. 509. | 


[BJ In the primitive church; the laity d were preſent at all ſynods , 
when the Empire beeatne Chriſtian, no canon Was made without the 
tmperor's conſent, which, included that of the people; he hay- 
ing in himſetf the whole legiſlative power, which our kings 


have not. 


If therefore the king and clergy make a canon, it 


_ binds the clergy in re eccleflaſtice, but does not bind laymen, 
who are not repreſented in convocation z whoſe conſent is neither 


ee nor given. 4 gia. 14 Co. 72, 2 Inſt. $7» 6475 653» 
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ticular inſtances herein; the truth thereof is plain and e 
dent, and we need go no further than the ſtatutes of 24 H. 8. 
c. 12. 25 H. 8. c. 19, 20, 21. and the learned notes of 
Selden upon Fleta, and the records . there cited. Nor ſhall 
I ſpend much time touching the uſe of thoſe laws in the ſe- 
vera} courts in this kingdom; but will only NP e 
ſome 108 os quart them. ; 


Trike | are three courts of wand wherein the civil, as 
in one of them the canon or eccleſiaſtical, law has been, 
with certain reſtrictions, allowed in this kingdom, viz. Firſt, 
the courts eccleſiaſtical of the biſhops, and their derivative 
officers. Secondly, the admiralty court; Thirdly, the curia 
militaris, or court of the conſtable and marſhal, or-perſons 
commiſſioned to exerciſe. that inn, J ſhall en a 
little upon each of theſe. 134 Wy 


Finsr, the eaclefiatical courts. . They ate of two kinds, 
viz. Firſt, fuch as are derived immediately by the king's 
commiſſion; ſuch was formerly the court of high commiſ- 
ſion; which though, without the help of an act of parliament, 
it could not in matters of eccleſiaſtical cognizance uſe any 
temporal puniſhment or cenſure, as fine, impriſonment, &c. 
yet even by the common law, the kings of England, being 
delivered from papal uſurpation, might grant a eommiſſion to 
hear anddetermine eccleſiaſtical cauſes and offences, according 
to the king's eccleſiaſtical law, as Cawdry's caſe, Coke's fifth 
Report. Secondly, ſuch as are not derived by any immedi- 
ate commiſſion from the king. But the laws of England 
have annexed to certain offices, eccleſiaſtical juriſdiction, as 

| Incident. to ſuch offices Thus every biſhop by. his election 


657. 2 Rol. Abr. 226, 464. Mo. 782. Br. oe 2 Cro. 
6%. 2 Brownl, 38. Cro. Car. 538. Palmer 379. 3 Salk. 3 18. 
2 Ventr. 44: 2 Lev. 222. 2 Inſt. 95. Caſes temp. lord Hardwicke 
57, 326, 395- 2 Stran. 1057 | 

and 


- 


3 . 4 £ 


ald eunficmation; even before Ne e had e 
juriſdiction annexed to his office, as jndex drdinarius within his 
dioceſe. And divers abbots anciently, and moſt arthdeacons 
at this day, by uſage, have had the like ens within 
n menial 8 een e 


* 


Bor although theſe are judices Auer it and have eccle- 


ſiaſtieal juriſdiction annexed to their eccleſiaſtical offices; 


yet this juriſdiction eccleſiaſtical in foro exteriori is detived 
from the crown of England. For there is no external juriſ- 


diction, whether eccleſiaſtical or civil; within this realm: 


but what is derived from the crown. It is true, both an- 
diently arld at this a) + the proceſs of eccleſiaſtical eourts 
runs in the name, 

and that practice ſtands ſo at this day by virtue of ſeveral 


acts of parliament, too long here to recount. But that is no 


impediment of their deriving their juriſdictions from the 
crown. For till 27 H. 8. cap. 24- the proceſs in counties 
palatine ran in the name of the counts palatine; yet no man 
ever doubted but that the palatine nn. were derived 
from! Gay? crown. d 3 | 


eta the 3 of the biſhop's conſiſtory from 
the ſheriff's court, ſee the charter of king William I. and 


Mr. Selden's notes on Eadmerus. And ſee the * chap- 
. — (i). 


* 


Now the matters of eccleſiaſtical juriſdiRtion are of two 
kinds; criminal and civil. 


Tus 1 eee extend to ſuch Crimes, as by 
the laws of n nden are of eccleſiaſtical cognizance 5 


(i) For the various ſpecies of Blackſtone” 5 Commentaries, from 


torts eceleſiaſtical, ſee a brief ac- page 61 to 68. 
toutit in the third volume of 


D * as 


iſſues under the ſeal, of the biſhop ; 


Tap 
* 
* N * 
e 
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as hereſy, fornication, adultery, and ſome others; wherein 
their proceedings are, pro reformatione morum, & pro ſulute 
anime. And the reaſon why they have conuzance of choſe 
and the like offences, and not 'of others, as murder, theft, 
burglary, &c. is not ſo much from the nature of the offence z 
for ſurely the one is as much a fin as the other; and therefore 
if their cognizance were of offences guntenus pecrata contra 
Deum, it would extend to all fins whatſoever, it being againſt 
God's law; but the true reaſon is, becauſe the law of the 
land has INDULGED unto that . * AG of 
| fone crimes and not of others, Port ng anon yg 


Tur civil dainſes . to their togulenuces . 
the proceedings are ad inflantiam partis, ordinarily are mat- 
ters of tithes; rights of inſtitution and induction to-eccheſi- 
aſtical benefices.z caſes of matrimony and divorces ; and teſta- 
mentary cauſes, and the ineidents thereunto; as inſinuation 
or probation of teſtaments, controverſies r * 1 
er eee de. a 


* 71 * 
1. 4 ad * 


Auvyjovon S5 jure communi the ein of nihga! 
teſtaments does not belong to the eccleſiaſtical court, but t 
che temporal or civil juriſdiction; yet d conſurtudine Aug lia 
pertinet ad judices eccleftaſticos, as Linwood himſelf agrees, 
Exercit. de Te/tamentis, cap. 4. in Gloſſa. Beg chat it is the 
cuſtom or law of England that gives the extent and limits of 
Gre external juriſdiction in foro W 
f 

Tur ks phe which thi proceed is the canon: Por but 
not in its full latitude, and only ſo far as it ſtands uncor- 
"rected, either by contrary acts of parliament, or the com- 
mon law and cuſtom of England. For there are divers ca- 
nons made in ancient times, and decretals of the popes, that 


never were admitted here in England, and e in 
(#) Blac. Cath 3. v. $4. ſeq. 


* 


* pe 
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relation to tithes ; many things being by our laws privi- 
leged from tithes, which by the canon law are chargeable, 
(as timbet, ore, coals, &c.) without # Gaps. cotont (ul 
FRY them thereunto [C]. 

WHERE 


4 
— 


tc The canon law is a collection of eccleſiaſtical conſtitutions, 
deciſions and maxims, taken partly from Scripture, partly from the 
ancient Councils, and partly from the decrees of Popes, and the re 
ports and ſayings of the primitive Fathers, whereby all matters of 
polity in the Roman church are regulated. 

The canon law. which obtained throughout the weſt, an the twelfth 
century, was the collection of canons made by Diony ſius Exiguus 
in 520, the capitularies of Charlemagne, and the deerees of the Popes, 
from Siricius to Anaſtaſius. No regard was had to any thing not 
comprized in theſe; and the French ſtill maintain the rights of the 
Gallican church to conſiſt in their not being obliged to admit any 
thing elſe, but to be at liberty to reject all innovations made in the 
canonical jurifprudence fince that compilation, as well as papal de. 
crees before Siricius. 

Indeed, between the eighth and eleventh eenturies, the canon tht 


was mixed and confounded with the papal decrees from St. Clement 


to Siricius, which till then had been unknown. This gave occaſion 
to a new reform, or body of the canon law; which is the collection 
ſill extant under the title of Concordia Diſcordantium Canonum, 
firſt made by Ivo in 1114, and perfected in 1151 by Gratian, a Be. 
nedictine monk, from texts of Scripture, Councils, and ſentiments of 
the Fathers, in the ſeveral points of ecelefiaſtical polity; and contain. 
ing thoſe conſtitutions which have been denominated, by way of 
eminence, the Decrecs, and forming the firſt part of the canon lay. 
It is now generally known by the name of the Decretum of Gratian, 
which was formed in imitation of the Pandects of Juſtinian; and is 
a confuſed, immethodical compilation, full of errors and forgeries. 
The fecdud part of the canon law conſiſts of the decrees of the Popes 
from the time of Pope Alexander III. to Pope Gregory IX. and 
publiſhed, under the auſpices of that pope, abour the year 1230, in 
five books, entitled Degretalia Gregorii Noni. 


In 1298 Pope Boniface VIII. continued the papal degrees as far 


as his time, under the title of Sexins Decralalium. To theſe Pop 
John XX11. added the Clementines, or the tive books of the con 
tution of his predeceſſor Clement V. firſt publiſhed about the year 
13177. And to all theſe were afterwards. added, twenty conſtitu · 
tions of the ſaid Pope John, called the Extravagantes; and foe 
other conſtitutions of his ſucceſſors called Extravag antes Communes, 
Theſe are * called the Decretals. 

1 All 


\ 
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| Wurxx the canon law, or the Stylus Curie, is ſilent, the 
civil law is taken in as a director, eſpecially in points ß 
expoſition and determination, ee wills and e 


Bor things that are of . cognizance only, cannot 
by charter be delivered over to eccleſiaſtical juriſdiction, nor 
be judged according. to the rules of the canon or civil law; 
which is aliud examen, and not competent to the nature of 
things af common law cognizance. And therefore, Mich. 8. 
H. 4. Rot. 72. coram Rege, when the chancellor of Oxford 
proceeded according to the rule of the civil law in a caſe of 
debt, the judgment was reyerſed in B. R.—Wherein the 
principal error aſſigned was, becauſe they proceeded per legem 
eivilem ubi * ligeus domini regis regni Jes aglie i in 820 


All theſe compoſe the body of the canon law; which, including 
the comments, make three volumes in folio; the rule and meaſure 
of church government. Indeed with us, ſince the Reformation, the 
canon k has been much abridged and reſtrained; only ſo much of 
it obtaining, as is conſiſtent with the common and ſtatute laws of the 
realm, and the doctrine of the eftabliſhed church. Beſides the fo- 

_ reign canon law we have our legatine and provincial conſtitutions, 
In the reign of Henry VIII. it was enacted, that the canon law 
ſhould be reyiewed, and till that review took place, ſuch canons, 
conſtitutions, ordinances and ſynodals provincial, as had been made, 

and were not repugnant to the law of the has. or the king's 

prerogative, ſhquld be uſed and executed, The reyie w Was-pro- 
poſed again in the reign of Edward VI. and of Queen Elizabeth; 
but as it was never accompliſhed, the authority of the canon how 
in England depends upon the ſtatute of 2« Henry VIII. c. 19. which 
was repealcd indeed. by Queen Mary *, but again revived by 

Eliz. c. 1. 

The conſtitutions and canons made in the cony tion, of the pro- 
yince of Canterbury in 1603, though ratified ings king, and 

n after adopted in the province of York, never obtained a par- 
amentary confirmation; and it has been therefore adjudged, that 
ey do not bind the 5. however the clergy may regird them. 

tra, 1057. 

On the uſe of the canon law, what ſhall be ſo called, and what 

WoW bind, ſee Com. D. 2 v. oct. 165. "6268 
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vuſcungue placitis & querelis infra hoc regnum fattis & emer- 


3 


gentibus de ure tratari debet per communem legem Angliæ. And 
although king H. 8. 14 anno regni ſui, granted to the univer- 
ſity a liberal charter to proceed according to the uſe of the 
univerſity, viz. by a courſe much conformed to the civil law, 
yet that charter had not been ſufficient to have warranted 
Tuch proceedings without the help of an act of parliament, 
And therefore in 13 Eliz. an act paſſed, whereby that char- 
ter was in effect enacted; and 'tis thereby that at this day 
they have a kind of civil law procedure, even in matters that 
are of themſelves of common law cogniaance, where either 
of the parties to the ſuit are privileged (1); 


THe coercion or execution of the ſentence in eccleſiaſtical 
courts, is only by excommunication of the perſon contu- 
macious ;- and upon ſignification thereof ints Chancery, a 
writ de excommunicato capiendo iſſues, whereby the party is 
impriſoned till obedience yielded to the ſentence. But beſides 
this coercion, THE SENTENCES of the eccleſiaſtical courts 
touching ſome matters do introduce a RFAL EFFECT, without 
any other execution, As a divorce a  pinculs matrimonii 
for the cauſes of, conſanguinity, precontract, or frigidity, 
do induce a legal diſſolution of the marriage, So a ſentence 
of deprivation from an eccleſiaſtical benefice, does by virtue 
of the very ſentence, without any other coercion ot execu- 
tion, introduce a full determination of the intereſt of the 
perſon deprived IP]. 


D 4 1 n. 


5 Vide 13 Eliz. c. 29. and Blac. Com, 3 v. 83, 84, 17% 


191 Numerous authorities may certainly be educed, to prove chat 
the power of the courts eccleſiaſtical has been recognized by common 


law, and that their deciſions have been conſidered as concluſi ve, upon 


every queſtion over which they have been accuſtomed to exerciſe - 
original juriſdiction; yet as the caſe of the late ducheſs of Kingſton 
threw ſome light upon the * 1 have taken the liberty to ſubjoin 
o report of that Fate, 


Her 7 
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Ax thus much concerning the eccleſiaſtical courts, ahd 
the uſe of the canon and civil law in them, as they are the 
rule and ee of N therein. 


SECONDLY, 


Her grace was tried before the peers in parliament, for bigamy 
the indiftment ſtating that ſhe, (being the wife of Auguſtus John 
„ Hervey, feloniouſly did marry and take to huſband Eyelyn Pierre- 
e point, duke of Kingfton, her former huſband being then alive. 

After ſhe had pleaded to the indiftment, and before the caſe on the 
part of the proſecution was entered into, ſhe obſerved, that in reſpe&” 
to the ſuppoſed contract of marriage with Mr. Hervey, and which 
yas the ſole ground of proſecution, ſhe had, prior to bor marriage 
with the duke of Kingſton, inſtituted a ſuit in the eonſiſtory court of 
the biſhop of London cauſa jactitationis matrimonii ; that in that ſuit 

Nr. Hervey was the party libelled, and of eourſe the party defendant ; 

that though in his defence he inſiſted on the marriage, yet the court 
eccleſiaſtical decrecd that ſhe was free from any matrimonial con. 
tract with Mr. Hervey ; that the ſentence being unreverſed and un- 
irnpeached, was, as ſhe humbly conceived, concluſiye ; ſhe therefote 
inferred that no other evidence ought to be received by their lordſhips 
in reſpect to that pretended marriage; for as a court of competent 
juriſdiction had decided the point, it would not only be illegal, but 
in vain, to call parole evidence to ſubſtantiate the fact. 

After ſome altercation, the proceedings in the ſuit of jactitation 
were permitted to be read de bene ee. By the ſentence it was was in 
form decreed that the preſent defendant was © free from all matri- 
% monial contracts or Were more eſpecially with the ſaid Au- 
0 guſtus John Hervey,“ who was, by the ſentence, enjoined to 
« perpetual ſilence as to the premiſes libellate.”! 

This ſentence beipg read, the counſel for her grace, after ſtating 
that ſhe had, ſubſequent to the ſentence and in confidence of its le- 
pality, married the late duke of Kingſton, obſerved, that' they did 
not know of any court in which the conſtitution of this kingdom had 
yeſted authority to decide on the rights of marriage, but the eccle- 
fiaſtical; and they believed it would not now be contended, that the 
courts of common law had any ſuch original JurifdiQion. They ad- 
mitted that marriage might incidentally be determined in the courts 
of common law, becauſe ſuch determinations were abſolutely neceſ- 
fary to the ape adminiſtration of juſtice; but they inſiſted, that 

"whenever the proper ſorum had decided on the queſtion, the courts 
of common law had never taken upon themſelves to examine into 
the grounds, por in the leaſt to queſtion the validity of its deciſion. 
Hence they ſubmitted that the ſentence, being unimpeached and 
4 Pot reverſed, was concluſive ſo long as it remained in force, and that 
| pecefſiry it muſt be received in evidence in all courts and 3 : all 
P ces, 
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BxconDLy, the ſecond ſpecial juriſdiction wherein the 
civil law is allowed, at leaſt as a dect or N in ſome 


caſes, 


places, where the ſubject of that marriage ſhould become a point of 

Fieigarion ; on the whole, therefore, they truſted that it wauld repel 
all teſtimony, and of conſequence, make it improper to ſtate any. 

On the firſt day *, it was argued by Mr. Wallace, Mr. Mansfield, 


Doctor Calvert and Doctor Wynne, in ſupport of the ſentence; 


all of whom contended, that from the legal authorities which they 
had adduced in ſnpport of the poſition which they had advanced, 
there was no ground to impeach the ſentence; that it was final and 
conclufive z that the indictment was therefore indefenſible; and that 
as no evidence could. be received, it would be idle and 12 
to ſtate any. 

On Tueſday the 16th of April, the counſel for the coolamcien 
were heard in anſwer to the objections, 

After premiſing that the argument was of a ſingular completion. 
upon a point perfectly new in experience, not analogous to any 
known · rule of proceeding in ſimilar caſes, nor founded on any prin- 
ciple which had been ſtated, they inſiſted that if the ſentence was à 
definitive and precluſive objeQion to all enquiry, the priſoner ought 
to have pleaded it in bar of the indictment; or have relied upon it 
in evidence, under her plca of not guilty. To ſay that ſuch a mo- 
non was wholly unprecedented, went, ag. they contended, a great 
way in concluſion againſt it. To ſay that * a rule would be in- 
conſiſtent with the plea, and repugnant to the record, ſeemed to 
them obyiouſly deciſive. “ After putting herſelf for trial upon 
God and your lordſhips, ſhe beſeeches you not to hear her tried. 
1 By this mode every ſpecies and colour of guilt, within the com- 
„ paſs of the indictment, is neceſſarily admitted; the crime muſt 
therefore be taken as proved, in its greateſt extent, with every 
baſe and every hateful aggravation that it can poſſibly admit; 
„the firſt marriage ſolemnly celebrated, perfectly conſummated ; 
« the ſecond, wickedly accompliſhed by practiſing a concerted fraud 
% upon a court of juſtice, and that in order to obtain a colluſive 
„ ſentence againſt the firſt.” After thus expatiating in general 
terms, they proceeded to controvert the principles and autho- 

ities Which had been advanced in favour of the priſoner; and after 
eſtabliſhing the poſitions for which themſelves contended, they in- 
ferred that the motion was wholly inadmiflible ; that it was incon- 
ſiſtent with and repugnant to all order, and every mode of trial, to 
debate on imaginary topics of defence, before the charge was pub- 


ficly and fully heard, and that it was equally ſo for the court to re- 


iplye abſtract queſtions upon hypothetical grounds. 


Monday the z5th-of April 1776, 1. 
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caſes, is the admiral court or juriſdiction. This juriſdiction 
is derived alſa from the crown of * either i imme, 
„ e diatelx 


Tue advocates were, Mr. attorney general Thurlow'*, Mr. ſoli. 


citor general Wedderburn +, Mr. Dunning +, and Dr. Harris.—- 
© Mr. attorney general in concluding his ſpeech remarked, that the 
ſentence was coneluſive upon the priſoner, but merely void as againſt 


« 
«« 
4. 


the reſt of the world; “ ſhe is therefore a wife, only for the pur- 


poſe of being puniſhed as a felon. The crime has been detected. 
The inconvenient conſequences of ' guilt are the dars which God 
and the order of nature have ſet againſt it? but they have not 
been found ſufficient. It demands the interpoßtion of public au- 
thority, with ſeverer checks, to reſtrain it. Why is the thug 
hampered with the ſentence which the fabricated ? Becauſe ſhe fa+ 
bricated it: becauſe juſtice will not permit her to alledge her own 
fraud, for her own behoof ; nor hear her complain of a wrong, 
which e herſelf has wantonly committed. 


ls a ſentence pronounced between two certain perſons admiſ- 


ſible evidence againſt others? Is this ſpecies of ſentence ſo? Is 
either admilſible againſt the king—in any public proſecution—in 
this particular ſort of proſecution ? Is ſuch evidence probable only, 
or concluſive, —againſt the parties to it—againſt ſtrangers—againf 
the king—and in what caſes ? What, if it were obtained by col- 
juſton? what, if by HER cotluſion ? will it ſerve yer? may 
sur offer it ſafely ? how much will it prove againſt ner ? what 
evidence will do to prove the colluſion? There is no end of ſuch 
queſtions. Were it poſſible for your lordſhips to ſtop this proſe- 
cution here, I have no defire to wound the mind of any perſon 
unneceſſarily, if fo painful a duty may be diſpenſed with, but I 
have rather wondered to hear ſuch hopes as theſe thus far en- 
couraged, or even entertained on the part of the priſoner with 
confidence enough to make it worth her while to avow, in this 
ſtage of the buſineſs, that ſhe had rather have every thing pre- 


fumed againſt her, than hear any thing proved; and to diſcloſe 


to your lordſhips, not an EY to clear her +. wes Fe 
bur a dread of the enquiry.“ 


The 


* Now Lord Thurlow, = fhipreſigned the office of Chief Juf- 
4 Created Lord Loughborough, and tes on the 'x3th February 1795, 


Chief Juſtice of the Common Pleas, having been previouſly (28th January 
on the 14th of June 1780; in 1793) appointed to ſuſtain the more 
which Court he prefided more than important one of Lord High Chan- 
twelve years, contributing to the | 
public felicity by a wiſe and i impar- 1 Aſterwards created Lord Afhbyr- 5 
; tig admin.ſtration e of juſtice, His lord. ton. : ; 


cellor. 


= 
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fliately by commiſſion from the king ; or mediately z which 


| j ſeyeral WAYS. * by commiſſion from the lord high 


\ 


The lords adjourned to Friday the 19th of April, when Mr. 
Wallace was called on to reply ; which having done, the peers ad- 
Journed to the chamber of parliament, where it was ordered that the 
following queſtions ſhould be put to the Judges, STINT SICLY 


J. Whether a ſentence of the ſpiritual court againſt a marriage, in 


a ſuit for jactitation of marriage, is concluſive evidence ſo as to 


ſtop the counſel for the crown from proving the . marriage 
in an indictment for polygamy ? | 


II. Whether admitting ſuch ſentence to be concluſive upon ſuch in- 
dictment, the counſel for the crown may be admitted to avoid 
the effect of ſuch ſentence, by proving the ſame to have been 
obtained by fraud or colluſion? 


The chief juſtice of the common pleas ®, having conferred with 


the reſt of the judges preſent, delivered the following unanimous 
ppinion upon the queſtions. 
MY LORDS, * V 

My lord chief baron and the reſt of my brethren have defired 
me to deliver their anſwer to the queſtions your lordſhips have been 
pleaſed to propound to us. 

That our opinion may be the hetter underſtood, it is neceſſary to 
make ſome obſervations on what has paſſed in 8 upon the 
ſubject. 

What has been faid at the bar is certainly true, as a general prin- 
Ciple, that a tranſaction between two parties, in judicial proceed- 
ings, ought not to be binding upon a third; for it would be unjuſt to 
bind any perſon who could not be admitted to make a defence, or to 

examine witneſſes, or to appeal from a judgment he might think 
erroneous; and therefore the depoſitions .of witneſſes in another 
- cauſe in proof of a fact, the verdif of a jury finding the fact, and the 
judgment of the court upon the fact found, although evidence againſt 
the parties, and all claiming under THEM, are not, in general, to 
be uſed to the prejudice of ſtrangers. There are ſome exceptions to 
this general rule, founded upon particular reaſons, but not being 
applicable to the preſent ſubject, it is unneceſſary to Rate them. 

From the variety of caſes relative to judgments being given in 
evidence in givil ſuits, theſe two deductions ſeem to follow as gene. 
rally true. Firſt, that the judgment of a court of concurrent juriſ- 
__ e upon the point, is as a plea, à bar, or as evidence 

concluſive, 


+ Sir Willany de Grey 3 created Lord Walfingham in 2780, 


* o L 

Q—ñ—ö—ꝑ — —̃— — éèꝓzẽ —fZ’—ßbĩ 
—— — coo 

p — 


5 
— 


b [ » —— 2-4 > I. — 2 
— 3 r 2 . 
RSS ——_ ——. ra 
— — — — ICE 22 


44 Tu HISTORY or Tux” 

admiral, whoſe power and conſtitution is by the king;—ox 
by the charters granted to particular corporatians hordering 
77 IE | upon 


concluſive, between the ſame parties, upon the ſame matter, direttly 
in queſtion in another court, Secondly, that the judgment of a court 
of excluſrve juriſdiction, directly upon the point, is, in like manner, 
concluſive upon the ſame matter, between the ſame parties, coming 
incidentally in queſtion in another court, for a different purpoſe, 
But neither the judgment of a concurrent or excluſive juriſdiftion 
is evidence of any matter which came collaterally in queſtion, 
though within their juriſdiction z nor of any matter incidentally 
cognizable z nor of any matter to be inferred by argyment from the 
judgment, | 

Upon the ſubject of marriage, the ſpiritual court has the ſole and 
excluſive cognizance of queſtioning and deciding directly, the legality | 
of marriage; and of enforcing, ſpecifically, the rights and obliga - 
tions, reſpecting perſons depending upon it; but the temporal courts 
have the ſole coguizance of examining and deciding upon all tem- 
poral rights of property; and, fo far as ſuch rights are concerned, 
they have the inherent power of deciding incidentally, either upon 
the fact, or the legality of marriage, where they lie in the way to 
the decifion of the proper objects of their juriſqiction. They do not 
want or require the aid of the ſpiritual courts; nor has the law pro- 
vided any legal means of ſending to them for their opinion ; except 
where, in the caſe of marriage, an iſſue is joined upon the record in 
certain real writs, upon the legality of marriage, or its immediate 
gonſequence, © general baſtardy; or in like manner, in ſome other 
particular inſtances, lying peculiarly in the knowledge of their 
courts; as profeſſion, deprivation, and ſome others. In theſe caſes, 
upon the iſſue ſo formed, the mode of trying the queſtion is by re. 
ference to the ordinary; whoſe certificate, when returned, received 
and entered upon record in the temporal courts, is a perpetual and 
concluſive evidence againſt all the world, upon that point; which 
exceptionable extent, on whatever reaſons founded, was the occaſion 
of the ſtatute of the th of Henry VI. requiring certain public pro, 
clamations to be made for perſons intereſted to come in, and be par- 
ties to the proceedings, But, even in theſe caſes, if the ordinary 
ſhould return ne certificate, or an inſufficient one; or, if the iſſue 
is accompanied with any ſpecial circumſtances; as,. if a ſecond iſſue, 
triable by a jury, is formed upon the ſame record; or, if the effect 
of the ſame iſſue is put into another form; a jury is to decide, and 
not the ordinary to certify, the truth; and to this purpoſe fir Wil- 
liam Staunford mentions a remarkable inſtance. Bigamy was triable 
by the biſhop's certificate; but if the priſoner, to avoid the charge, 
pleads that the ſecond eſpouſals were null and void, becauſe he had 
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upon the ſea, and by commiſſion from them; or by preſcrip- 
tion; which nevertheleſs, j in preſumption -of law, is derived 
at firſt from the crown by charter not now extant. 


Tak 


a * wife ring, this ſpecial bigamy wes nt to be tried by che 
diſhop's certificate. 

Zo that the trial of marriage, either as to legality, or fact, was 
not abſolutely, and from its nature, an object alieni fori. 


There was à time, when the ſpiritual courts wiſhed that their de- 


terminations might, in all caſes, be received as authentic in the tem- 
poral courts; and in that ſolemn. aſſembly of the king, the peers, 


the biſhops, and the judges, convened for the purpoſe of ſettling the 


demands of the Church, by Edward the ſecond, one of the claims 
on expreſſed in theſe words : Si aliqua cauſa, vel negotium, cu- 
jus cognitio ſpectat ad forum eccleſiaſticum, et coram ecelefiaſtico 

* judice fuerit ſententialiter tecminatum, et tranſierit in rem judi- 
cẽatum, nec per appellationem fuerit ſuſpenſum; et poſtmodum, 
** coram judice ſeculari, fuper eidem re, inter eaſdem perſonas, 
% quzſtio moveatur, et probetur per teſtes, vel inſttumenta, talis 
** exception foro ſeculari non admittatur.“ The. anſwer to which 
demand was expreſſed in this manner: Quando eadem cauſz 
*« diverfis rationibus coram judicibus eccleſiaſticis et foculatibu⸗ 
.* ventilarur, dicunt, quod (non obſtante eccleſiaſtice judieio) curia 
regis ipſum tractat negotium, ut ſibi expedire videtur.” For 
which lord Coke gives this reaſon, 2. Iriſt. 622. © For the ſpirĩ- 
* tual judges proceedings ate for the correction of the ſpiritual inner 
man, and pro ſalnte animæ to injoin him penance; and the judges 
f the common law proceed to give damages and recompence for 
* the wrong and injury done: and then adds, « and ſo this article 
« was deſervedly rejected.“ 

And the ſame demand was made, and received the fame anſwer, 
in the third year of king James the firſt, 

It is to be obſerved, that this demand related only to eivil ſuits 
between the fame parties; and that the ſeritence ſhoult be received 
as a ple# in bar, But this attempt and miſcarriage did not prevent 
the temporal courts from ſhewing. the ſame reſpect to their proceed- 
ings, as they did to thoſe in other courts. And therefore where in 
civil cauſes they found the queſtion of marriage directly determi. 


ned by the eccleſiaſtical courts, they received the ſentence, though , 


not as a plea, yet as PROOF of the fact; it being an authority acere- 

_ ited in a judicial proceeding by a court of competent juriſdiction; 

but ſtill they received it upon the ſame principles, and ſubject to the 

ſame rules by which they admit the acts of other courts. 

Hence a lentence of nullity, and - ſentence in affirmance of a 
marriage 
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Tux admiral juriſdiction is of two kinds, viz. juriſaittts 
voluntaria, which is no other but the power of the lord 


- high 


marriage, have been feceived as concluſive evidence on a queſtion 
of legitimacy, ariſing incidentally upon a claim to a real eſtate; + * - 
A A ſentence in a cauſe of jactitation has been received upon's title 
in ejectment, as evidence againſt a marriage; and in like manner 
in perſonal actions immediately founded upon a ſuppoſed marriage; 
$6 a direct ſentence, in a ſuit upon a promiſe of marriage againſt 
the contract, has been admitted evidence againſt ſuch contract, in an 
action brought upon the ſame promiſe for damages; it being a direct 
ſentence of à competent court difproving the ground. of the 
action. 

So a ſentence of nullity is equally evidence in & perſonal action 
againſt a defence founded upon a ſuppoſed coverture. i 
But in all theſe caſes the parties to the ſuit, or at leaſt the parties 
againſt whom the evidence was received, were parties to the ſen- 
tence, and had acquieſced under it; or claimed under thoſe who 
were parties and had atquieſced; 

But although the law ſtands thus with regard to civil fuies; pro- 
ceedings in matters of crime, and eſpecially of felony, fall under x 
different conſideration, Firſt, becauſe the parties are not the ſame ; 
for the King, in whom the truſt of profecuting public offences is 
veſted, and which is executed by his immediate orders, or iti his name 
by ſome proſecutor, is no party to ſuch proceedings in the eccleſiaſti- 
tal court, and cannot be admitted to defend, or to examine witneſſes, 
or in any manner to interverie or appeal. Secondly, ſuch doctrines 

would tend to give the ſpiritual courts, which are not permitted to 
exerciſe any judicial cognizance in mitters of crime, an immediate 
influence in trials for offences, and to draw the deciſions from the 
courſe of the common law, to which it ſolely and peculiatly belongs. 
The ground of the judicial powers given to eccleſiaſtical courts, is 
merely of a ſpiritual conſideration, pro correctione morum, et pro 
ſalute anime. They are therefore addreſſed to the conſcience of the 
party. But one great object of temporal juriſdickion is rhe public 
peace; and crimes againſt the public peace are wholly, and in all 
their parts, of temporal cognizance alone. A felony by common 
law. was always ſo. A felony by ſtatute becomes ſo at the moment 
of its inſtitution. The temporal courts alone can expound the law; 
and judge of the crime, and its proofs ; in doing ſo, they muſt * 
with their own eyes and try by their own rules, that is, by the 
common law of the land; it is the truſt and ſworn duty of their office, 
When the acts of Henry the eighth firſt declared what marriages 
ſhould be lawful, and what inceſtuous, the temporal coirts, thought 


they 
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high admiral, as the king's general at ſea over his fleets; or, 


Juriſdictio contentioſa, which is that power of juriſdiction 
which 


they had before no juriſdiction, and the acts did not by exprefs words 
give them any upon the point, decided, incidentally, upon the con- 
ſtruction, declared what marriages came within the levitical degrees, 
and prohibited the ſpiritual eourts from giving or r. 


* other conſtruction. 

i1& an antient ſtatute ſubſiſted( a H. IV. 15.) by which perſonal 
puniſhment was incurred on holding heretical doctrines, the tempo- 
ral courts took notices incidentally, whether the tenet was heretical 
or not; for ,* the king's courts will examine all things ordained by 
ſtatute.“ 

When the ſtatute of Will. III. mode certain ttm doctrines 

A temporal crime, the temporal courts alone could determine whe- 
ther the doctrine complained of was r, fo as to conſtitute 
the crime. 

If a man ſhould be indifted for taking a woman by force and 
marrying her; or for marrying a child without her fathek's contents 
or for a rape,—where the defence is, that . the woman is his wife; 
in all theſe caſes, the temporal courts are bound to try the priſoner 
by the fules and courſe of the common law, and, incidentally, to 
determine what is heretical and what is blaſphemous ; ; and whether 
it was a marriage within the ſtatute z a marriage without conſent ; 
and whether, in the laſt caſe, the woman was his wife: but if they 
ſhould happen to find, that ſentences, in the reſpective caſes, had been 
given in the ſpiritual court upon the hereſy, tho blaſphemous doc- 
trines, the marriage by force, the marriage without conſent, and 
the marriage on the rape ; and the court muſt receive ſuch ſentences 
as coneluſive evidence in the firſt inſtance, Without looking intothe 
caſe; it would veſt the ſubſtantial and effective deciſion, though not 
the cognizance, of the crimes, in the ſpiritual court; and leave to 

the jury and the temporal courts, nothing but a N form at 
Proceeding, upon what would amount to a predetermined conviqtion 

or acquittal; which muſt have the effect of a real prohibition, ſiuce 
it would be in vain to prefer an indictment, where an act of a fo- 

reign court, ſhall, at once, ſeal up the lips of the witneſſes, the jury 
and the court, and put an intire ſtop to the proceeding. 

And yet it is true, that the ſpiritual courts have no juriſdiction, di- 
realy or indirectly, in any matter not altogether ſpiritual; and it i- 
equally true, that the temporal courts have the ſole and entire cog- 
nizance of crimes which are wholly and altogether temporal in their 

nature. 5 

And if the rule of evidence muſt be, as it is often declared to be, 

1 tipyocal ; and that, in all __ in which ſentences, favourable to 


the 
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4 
which Sajulge of the admiralty has in foro contentioſo, And F 
what I have to ſay is of this later juriſdiction. 


the priſoner, ate to be admitted as cbncluſive evidence for him; the 
ſentences, if unfavourable to the priſoner, are in like manner con- 
chufive evidence againſt him; in what fituation muſt the priſoner be, 
whoſe life, or liberty, or property, or fame, reſts on the judgments of 
courts which have no juriſdiction over him in the predicament in 
which he ſtands? and in what ſituation are the judges of the com- 
mon law, who muſt condemn, on the word of an Wenn Judge; 
withour exerciſing any judgment of their own ? 

The ſpiritual court alone can deprive a ae! felony is a 
good cauſe of deprivation : yet in lord Hobart's Reports it is held, that 
they cannot proceed to deprive fot felony, before the feloriy has been 
ttied at law; and although, after conviction, they may act upon 
THAT, and thake the conviction 4 ground of deprivation, neither 
fide can prove of diſprove any thing againſt the verdict; becauſe, as 
that very learned judge declares, © it would be to e though 
1 not capitally, upon a capital crime, and thereby judge of the na- 
t ture of the crime and the ralldiry of the proofs 5 neither of wbich 
« belongs to them to do.“ 

If therefore ſuch a ſentence, even upon a matter within their 
juriſdiction, and Before a felony committed, ſhould be conctuſive 
evidence on a trial for a felony committed after, the opinion of a 
judge, incompetent to the purpoſe, reſulting (for aught appears) 
from incompetent proofs (as ſuppoſe the ſuppletory oath) will di- 
tect, or rule, a jury and a court of competent jurifdiftion, with- 
out confronting any witneſſes, or hearing any proofs : for the queſtion 
fuppoſes, and the truth is, that the temporal court does not and can- 
not examine, whethc: the ſentence is a juſt concluſion from the caſe» 
either in law or fact; and the difficulty will not be removed by pre- 
ſuming, that every court determines rightly, becauſe it muſt be pre- 
ſumed too, that the parties did right in bringing the full and true caſe 
before the court; and if they did; fill the court will have deter- 
mined rightly by eccleſiaftical laws and rules, and not by, thoſe laws 
and rules by which critninals are to ſtand or fall in this country. 

If the teaſon for teceiving ſuch ſentence is, becauſe it is the judg- 
ment of a court COMPETENT to the inquiry then before them 7 
from the ſame reaſon, the derermjnations of two juſtices of the peace 
upon the fact or validity of x marriage, in adjudging a place of ſet- 
tlement, may hereafter be offered as evidence, and tire _ tw ta 
the higheſt court of criminal juriſdiction. 

But if a direct ſentence upon the identical queſtion, in a matrimo- 
mal. cauſe, ſhould be admitted as enen . ſuch ſentence 


axainſt 
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Tux juriſdiction of the admiralty court, as to the matter of 
it, is confined by the laws of this realm to things done upon the 
HIGH SEA only; as depredations and piracies upon the high 
; : ſea; 


againſt the marriage has not the force of a final decifion, that there 
was none) yet a cauſe of jactitation is of a different nature; it is 
ranked as a cauſe of DEFAMATION only, and not as a matrimonial 
cauſe, unleſs where the defendant pleads a marriage; and whether it 
continues a matrimonial cauſe throughout, as ſome ſay, or ceaſes to 
be ſo on failure of proving a marriage, as others have ſaid, ſtill the 
ſentence has only a negative and qualified effect, viz. that the 
« party has failed in his proof, and that the libgllant is free from all 
« matrimonial contract, as far as yet appears;" leaving it open to 
new proofs of the ſame matriage in the ſame cauſe, or to any proofs ' 
of that or any other marriage in another cauſe : and if ſuch ſentence 
is no plea to a new ſuit there, and does not conclnde the court which 
pronounces, it cannot conclude a court which receives the ſentence. 
from going into new proofs to make out that, or any other marriage, 
So that admitting the ſentence in its full extent and import, it only 
proves, that it did not YET appear that they were married, and not 
that they were vor married at all: and by the rule laid down by 
lord chief juſtice Holt, ſuch ſentence can be no proof of any thing to 
be inferred by argument from it; and therefore it is not to be in- 
ferred, that there was no marriage at any time or place, becauſe the 
court had not THEN ſufficient evidence to prove a marriage at a par- 
ticular time and place. That ſentence and this judgment may 
ſtand well together, and both propoſitions be equally true. It may 
be true, that the ſpiritual court had not then ſufficient proof of the 
marriage ſpecified, and that your lordſhips may now, unfortunately, 
find ſufficient proof of ſome marriage. * 
But if it was a direct and deciſive ſentence upon the point, and, 
as it ſtands, to be admitted as concluſive evidence upon the court, 
and not to be impeached from within; yet, like all other acts of the 
higheſt judicial authority, it is impeachable from without; although 
it is not permitted to ſhe w that the court was miſtaken, it may be 
ſhewn that they were m/e. 
Fraud is an extrinſic collateral act, which vitiates the moſt ſolemn 
proceedings of courts of juſtice, Sir Edward Coke ſays, it avoids 
all judicial acts, eccleſiaſtical or temporal. ot 
In civil ſuits, all ſtrangers may falſify, for coyin, either fines, or 
real or feigned recoveries ; and even a recovery by a juſt title, if col- 
lufion was practiſed to prevent a fair defence; and this, whether the 
covin is apparent upon the record, as not effoining, or not demand - 
ing the view, or by ſuffering judgment by confeſſion or default; or | 
Vor. I. W” | - extrinſic, _ 1 
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ſea; offences of. maſters. and mariners upon the high ſea 5 
maritime contracts made and to be executed upon the 


high ſea; matters of prize and reprizal upon the high ſea, 
But touching contracts, or things made within the bodies 


extrinſic, as not pleading a releaſe, en un or other 
advantageous pleas. 

In criminal proceedings, if. an offender. i is convicted 3 felony on 
confeſſion, or is outlawed, not only the time of the, felony, but the 
felony itſelf may be traverſed by a putchaſer, whoſe cohveyance 
would be affected as it ſtands ; and, even after a conviction by ver- 
dict, he may traverſe the time. 

In the proceedings of the eccle/iaftical court the ſame rule holds, 
In Dyer there is an inſtance of a ſecond adminiſtration fraudulent- 
ly obtained to defeat an execution at law againſt the firſt 4 and the 
fact being admitted by demurrer, the court pronounced againſt the 
fraudulent adminiſtration. In another inſtance, an adminiſtration 
had. been fraudulently revoked 3. the fact being denied, * 
was joined upon it; and the colluſion being found by a jury, the 
court gave judgment againſt it, | 

In the more modern caſcs, the queſtion ſeems to have beeti, whe⸗ 
ther the ; parties | ſhould be admitted to prove colluſion, not ſeeming to 
doubt that ſtrangers might. 

So that colluſion, being a matter extrinſic. of the cauſe, may. be 
imputed by, a ſtranger, tried by a Jury, arid determined by the courts 
of temporal juriſdiction. ; 

And if fraud will vitiate the :udicial acts of the temporal cores, 
there ſeems as much, reaſon to prevent the miſchiefs ariſing from 
colluſion in the eccleſiaſtical courts, which, from the nature of their 
proceedings, are at leaſt as much expoſed, and which we find have 
been, in fact, as much expoſed, to be practiſed upon for ſiniſter pur- 
poſes, as the courts in Weſtmioſter-hall. 

We are therefore unanimouſly of opinion; 

Firſt, that a ſentence. in the ſpiritual court againſt a marriage, in 
a ſuit of jactitation of marriage, is ot. conclufive evidence, ſo. as te 
- diftment for polygamy. ; 

But ſecondly, admitting ſuch ſentence to be 3 upon ſuch 
indi Ement, the counſe] for the crown may be admitted to avoid the 
effect of ſueh ſentence, by Proring, the lame to have been obtained by 
-fraud or colluſion (au 

he point being thus decided, the peers returned, and being 
ſeated, the lord high teward, directed the attorney- -general to, pro- 
ceed in the proſecutions. This being done, and the. fact being clearly 
. her grace was found guilty., _ 
(4 Fer th caſe of het on and, nien, 2. H. Blac. R 
- 
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of Engliſh counties, or updn the land beyond the ſea, though 
the execution thereof be in ſome meafure upon the high ſea 
Vs charter parties, or contracts made even upon the high 
ſea; touching things that are not in their own nature mari- 


time, as à bond or cbntract for the payment of money 
io alſo of damages in navigable rivers within the bodies of 


counties—things done upon the ſhore at low- water, wreck 


of the ſea; &c;—theſe things belong not to the admiral's j ju- 
riſciction. And thus the common law, and the ſtatutes of 
13 Rich. 2 cap. 15. 15 Rich. 2. cap. 3. confine and limit 
their juriſdiction to matters maritime, and ſuch Gy as are 
done 1 the high ſea (m). 


Tears court is not bottoni'd or founded upon the authority 
of the civil law, but hath both its power and juriſdiftion, by 
the law and cuſtom of the realm, in ſuch matters as are pro- 
per for its cognizance (n). And this appears by their pro- 
ceſs, viz. the arreſt of the perſons of the defendants, as well 


as by attachment of their goods; and likewiſe by thoſe cuſtoms 


and laws maritime whereby many of their proceedings are 
directed, and which are not in many things conformable to the 
rules of the civil law. Such are thoſe ancient laws of Ole. 


(7) The original juriſdiction 
of the admiralty is either by the 
connivance of pertilſion of the 
corhmon-law courts; the ſtatutes 
are only in affirtnance of the com- 
mon law, andto prevent the great 
power which the admiralty had 


gtren in conſequence of the laws 


of Oleron. Generally. ſpeaking,” 
thecourt of admiralty has nojuriſ- 
- diction of matters, or contracts, 
done or made on land ; and the 


true reaſon for their juriſdiation 7 


in matters done * ſea, is becauſe 


nd jury can come from thence ; © 


fer if the matter afiſein any place 
Ps ren, 


from whence the pais can come, 
the common law will not ſuffer , 
the ſubje& to be drawn ad alius 
examen. 12 Rep. 129. Roll. Abr. 
$31. Owen, 123. Brownl, 37. a 
Roll. Rep. 413. Vide the taſe ot 
Ouſton v. Hebden Nm. x Will. 
101. See alſo Hob. 22. Blac. Com. 
3 v. 107. and Forteſe de Laud. 
103. ed. 21775. 

(n) According to fir Henry 
Spelman, Claſ. 13. and Lam - 
bard, Archeion, 41. it was firſt of 


' all erefted by king Bdward the 


* 
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ron, (e) and other cuſtoms inroduo] by the proc of ti 


en and ſtile of the court. 


- 


Also, the civil law is allowed to be the 55 of their pro- 
ceedings only ſo far as the ſame is not contradicted by the 
ſtatutes of this kingdom, or by thoſe maritime laws and cuſ- 
toms which in ſome points have obtained in derogation of 

\ the civil law. But by the ſtatute 28. Hen, 8. cap. 15. all 
treaſons, murders, felonies done on the high ſea, or in any 
haven, river, creek, port or place, where the admirals 
have, or pretend to have juriſdiction, are to be determined by 
the king's commiſſion, as if the offences were done at land, 
according to the courſe of the common law. 


And thus much ſhall ſerve touching the court of admi- 
ralty, and the uſe of the civil law therein (p). 


\TarnDLy, the third court wherein the civil law has its 
uſe in this kingdom, is the military court, held before- the 
conſtable and marſhal anciently, as the judices ordinarii in 
this caſe; or otherwiſe before the king's commiſſioners of 

that juriſdiction, as judices delegati. 


Tux matter of their juriſdiftion is declared and limited by 
the ſtatutes of 8 R. 2. cap. 5. and 13 R. 2. cap. 2. And not 
only by thoſe ſtatutes, but more by the very common law is 
their juriſdiction declared and limited as follows, viz. | 


Fixs r, negatively. They are not to meddle with any | 
thing determinable by the common law. And therefore, in- 
aſmuch as matter of damages, and the quantity and deter- 


(e) See chapter 7. Co. Lit. 11. 
Blac. Com. 3 v. 108. 


109, 108, 10g. Hob. 212. 4 Ind. 
134. | Comb. 462. 13 Rep. 33. 


(p) See further n b to the ju- 2 Lev. 25. Hardr. 183. 1 Side 


riſdiction of the maritime courts, 


Blac. Com. 3 V. 68, 69, 709, 106, 


158. 2 Show. 232. Comb. 474 


- 


mination 
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mination thereof, is of that conuſance, the court of conſtable 


and marſhal cannot, even in ſuch ſuits as are proper for their 
conuſance, give damages againſt the party convicted before 
them, and at moſt can only order reparation in point of ho- 
nour, as mendac iuni ſibi ipſi imponere (q), Neither can they, 


s to the point of reparation in honour, hold plea of any ſuch 


words or things wherein the party is relievable by the courts 
god mar img (r) 


SECONDLY, itt Their — extends to 


matters of arms and matters of war, viz, 


Firsr, as to matters of arms, or heraldry, the conſta- 


ple and marſhal had conuſance thereof; viz. touching the 


rights of coat armour, bearings, ereſts, ſupporters, pennons, 


&c. and alſo touching the rights of place and precedence, in 
caſes where either acts of parliament or the king's patent, he 
being the fountain of honour, have not already determined it; 


for in ſuch caſes they have no power to alter it. Thoſe 


things were anciently allowed to the conuſance of the con- 
ftable and marſhal, as having ſome relation to military affairs; 
but ſo reſtrained, that they were only to determine the right, 
and give reparation to the party injured in point of honour, 
but not to repair him in (4) | 


Bur, ſecondly, as to matters of war, The er and | 


m_ had a double power, VIZ, 
3 A miniſterial power; as they were two great ordinary 
officers, anciently, in the king's army ; the conſtable being 


| rs ages þ Rr | 


"(9 1 Roll. Abr. 128. Ter- (r) Blac, Com, 3 v. 68. 103, 
book 37 Hen. 6. 21. Seld, of 104, 205, 106. 


Duels, c. 10. Forteſe. de Laud. 26. (5) Blac, Cem. 3 v. 10g. 
td, 1775. 0 * 


E 3 marſhalling 


34 Tus HISTORY or tyre 

'marſhalling the king's army, and keeping the liſt of the offigery 
and ſoldiers therein; 3 and his certificate was the trial of 
thoſe phe ques yi requiſite. Vie Littleton, 5 103. 


AGAIN, 2. the conſtable and marſhal had alſo a judicial 
* or a court wherein ſeveral matters were determina- 
ble. A As firſt, appeals of death or murder committed beyond 
the ſea, according to the courſe of the civil law. Secondly, 
the right of priſoners taken i in war. Thirdly, the offences 
and miſcarriages of ſoldiers contrary to the laws and rules of 
the army. For always, preparatory to an actual war, the 
kings of this realm, by advice of the conſtable and marſhal, 
were uſed to compoſe a book of rules and orders for the n 
order and diſcipline of their officers and ſoldiers, together 
with certain penalties on the offenders; and this was called 
martial law. We have extant in the Black Book of the Ad- 
miralty : and elſewhere ſeyeral exemplars of ſuch military laws; 
and eſpecially that of-the ninth of Richard 2. compoſed by the 
king; with * advice of the duke of Langafter and others, 


Bur touching the buſineſs of martial as theſe diem sr are 
to be obſeryed (2), viz. 


FirsT, that in truth and reality it is not a law, but 
ſomething indulged, rather than allowed, as a law. The ne- 
ceſſity of goyernment, order, and diſcipline, in an army, is 
that only which can give thoſe laws a countenance fue 
enim 8 cogit de efendi. 


$xconDLy, this indulged lay was ; only, to 3 ta 
members of the army, or to thoſe of the oppoſite army, and 
never was ſo much indulged as intended to be executed or 


(t) Fer a fuller Aoqunt of our ef Mr. Juſtice Blackſtone s Com- 


milit d maritime laxer, ſee mentari 
the 13h apr of the firſt book * 


exerciſed 
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exerciſed upon others. For others who were not liſted under 
the army, had no colour or reaſon to be bound by military 
conſtitutions applicable only to the army, whereof they 


were not parts, But they were to be ordered and governed 


according to the laws to which "I were . though it 
were a time of War. . 

rumpt v, that the exerciſe of martial law, whereby any 
perſon ſhould Joſe his life, or member, or liberty, may not be 
permitted in time of peace, when the king's courts are open 
for all perſons to receive juſtice according to the Jaws of the 


land. This is in ſubſtance declared by the Petition of Right, 


3 Car, 1. whereby ſuch commiflions and martial law were 
repealed, and declared to be contrary to law. And accord- 
ingly was that famous caſe of Edmond earl of Kent, who bee 
ing taken at Pomfret 15 Edw. 2. the king and divers 
lords proceeded to give ſentence of death againſt him, as in 
a kind of military court by a ſummary proceeding ;which 
judgment was afterwards, in 1 Edw, 3. reverſed in parlias 
ment, And the reaſon of that reverſal ſerving to the purpoſe 
in hand, I ſhall here inſert it as entered in the record, viz, 
% Quod cum guicung; homo ligeus domini regis pro ſeditioni- 
« bus, &c. tempore pacis captus & in quacungue curia domini 
te regis ductus fuerit de ejuſmod: ſeditienibus & aliis feloniix 
« {bi impoſitis per legem & conſuetudine regni arrectari debet 
« & reſponſionem adduci, et inde per communem legem, ante- 
& quam fuerit morti adjudicand” (triari) Sc. Unde cum no- 
« torium fit & manifeſtum quod totum tempus quo impoſitum 


« fuit eidem comiti propter mala & facinora feciſſe, ad tempux 


«K in quo captus fait && in quo morti adjudicatus fuit, fuit tem- 
[7 pus pacis maxime, cum per totum tempus prædictum & cane 
« cellaria & aliæ plac. curiæ domini regis aperte fuer, in 

4 quibus cxilidet lex fiebatur ficut fieri canſuevit, nee idem 
« dominus rex unquam tempore ills cum vexillis explicatis 
e equitabat,”” Sc. And accordingly the jud was re- 
E 4 „ : nl 
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verſed: for martial law, which is rather indulged than 
allowed, and that only in caſes of neceſſity, in time of open 


war, is not permitted jn time of peace, when the ordinary 
| courts of juſtice are open. 


I, x this military 8 court of honour, gr court martial, 

the civil law has been uſed and allowed in ſuch things as be- 
long to their juriſdiction, as the rule or direction of their pro- 
ceedings and deciſions, ſo far forth as the fame is not con- 
trouled by the laws of this kingdom, and thoſe cuſtoms and 
uſages which have obtained in England, which even in mat- 
ters of honour are in ſome points derogatory to the civil law, 
| But this court has been long diſuſed upon great reaſons. [E] 


Ax 


EI It is fingular that ſo little has been written on the martial 
law of England. Martial law has in general been defined, a tem- 
porary excreſcence, bred from the diſtemper of the ſtate, and not ag 
any part of the permanent laws of the kingdom. It is now, however, 
indiſputably authorized by the legiſlature . Thie king is empowered 
to form and eſtabliſh articles of war, as well for his own troops ag 
for thoſe of the Eaſt India Company. When we conſider therefore, in 
time of war, when thig act is calculated to operate with effect, that no 
leſs perhaps than a million of ſubjects are amenable to its coercion ; 
and thet the power of the crown to create crimes and annex puniſh- 
ments (not extending to life or limb) is not unalienably confined tq 
the ſove. cign himſelf, but is diffuſed by delegation to his different 
officers on ſervice, it cannot but appear ſtrange that greater atten- 
tion ſhould nor have been paid to it. It is true, that the King hath, 
in the articles of war, enumerated all ſuch crimes as are puniſhable 
with DEATH; and in general all ſuch as are cognizable by a court 
martial, when acting within the reach of the civil power; and that 
they are alſo explicit with reſpe& to ſuch miſdemeanors as can be 
tried under the ſanction of the military act: that i in the courſe of 
military law, winding itſelf in many forms in the ſame chan- | 
nel with that of civil and criminal juriſprudence, a court or Ex- 
QVIRY is frequently appointed, like a grand jury, to ſearch into 
complaints, and finally to decide Whether the perſons complained of 
are puniſhable by law. The complaint is not ſo much againſt the 
law itſelf, as againſt the proceedings under it.— For inſtance, by the 
articles of war, and the oath which is taken by each of the member 


* An « annual af," to . punith mutiny and dehnten 


* 


of 
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Ax thus I have given a brief proſpect of theſe courts and 
matters, wherein the canon and civil law has been in ſome 
; meaſure allowed as the rule or direction of proceedings or 
deciſions. But although in theſe courts and matters the laws 
of England, upon the reaſons and account before expreſſed, 
have admitted the uſe and rule of the canon and civil law; 
yet even herein alſo, the common law of England has rey 
tained thoſe /igna ſuperioritatis, and the preference and ſupery 
intendence in relation to thoſe courts ; namely, 5 


Fixsr, as the laws and ſtatutes of the realm have prey» 
ſcribed to thoſe courts their bounds and limits, ſo the courtz 
of common law have the ſuperintendency over thoſe courts, 
to keep them within the limits and bounds of their ſeveral ju- 


of a general court martial, the juriſdiction of the members is con, 
fined to a ſingle maztey and a ſingle priſoner; notwithſtanding which 
they have looked upon the firſt ſwearing in of the court as a ſuffi- 

cient authority to try a variety of offences many matters and many 
' Priſoners; when, in propriety, the court ſhould be ſworn de novo 
on the trial of every proſecution. And tho' the oath to witneſſes 
ſhould be adminiſtered in the preſence of the whole court, and of the 
priſoner himſelf, it has nevertheleſs been frequently the practice to 
examine a valetudinary witneſs by deputation, as it is called. It is 


true, his Majeſty annulled the proceedings of one court martial, for 


having appointed fix of its members to take the evidence of a valetu- 
dinary witngſs. But ſtill the practice is, I believe, continued. 
The deputation is evermore employed, although in fact its irregu- 
larity is at any time ſufficient to render the proceedings nugatory, 
Opiniative evidence is alſo too frequently admitted in courts-mar- 
tial; forgetting that in ſuch caſes opinion is ſubſtituted in lieu of 
' certainty, and the truth, if not radically diſcarded, at leaſt ſubjected 


to the various motives of the deponent ®, Theſe are a few among 


the many improprieties which prevail in courts-marrtial, Their 
whole proceedings ſhould undergo a thorough reformation, 

A court martial may reviſe its ſentence, if it be returned for that 
purpoſe ; but it cannot be returned more than once. See Adye on 
the ſubje& of martial law; and a treatiſe intitled © Thoughts on 
Martial Law, and on the Proceedings of General Courts Martial,“ 
printed for T. Becket in 1779. See alſo the caſe of Grant v. Sir 
Charles Gould, reported by Mr. Hen. Blackſtone, 2 v. 69. 


» Lord George Sackville's Trial, 31. 
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riſdicttons, and to judge and determine whether they have 
exceeded thoſe bounds, or not. And in caſe they do exceed 
their dounds, the courts at common law iſſue their prohibi- 
tions to reſtrain them, directed either to the judge or party, 
or both, And alſo, in caſe they exceed their juriſdiction, 
che officer that executes the ſentence, and in ſome caſes the 
judge that giyes it, are puniſhable in the courts at common 
law; ſometimes at the ſuit of the king, ſometimes at the ſuit 
of the party, and ſometimes at the ſuit of both, according to 
* variety and circumſtances of the caſe (#), | 


SECONDLY, the common' You! and the judges. of the 
courts of common law have the expoſition of ſuch ſtatutes or 
acts of parliament as concern either the extent of the juriſ- 
diction of thoſe courts, whether eccleſiaſtical, maritime, or 
military, for the matters depending before them. And there. 
fore, if thoſe cpurts either refuſe to allow theſe acts of parlia- 
ment, or expoynd them in any other ſenſe. than is truly and 
properly the expoſition of them, the king's great courts of 
the common law, who, next under the king and his parlia- 
ment, havethe expoſition of thoſe laws, may prohibit and con- 
troul them ( wW), | 


9 thus much touching thoſe courts wherein the civil 
and canon laws are allowed as rules and directions under the 
reſtrictions aboye- mentioned. Touching which 15 ſum of 
the whoſe | is this: : 7 


Frs r, that the juriſdiction exerciſed in thoſe courts is de- 
rived from the crown of England, and that the laſt devoly+ 


an to the king, by way of appeal. 


' SxconDLY, that although the canon or civil law be reſpec- 
tively allowed as the direction or rule of their proceedings, 


(x} Blao, Com. 1 v. 84. a (w) Blac, Com. 1 v. 84. 


yet 
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yet that is not as if either of thoſe laws had any original ob. 
ligation in England, either as they are the laws of emperors, 


popes, or general, councils, but only by virtue of their ad- 
miſſion here z which is evident, for that thoſe canons, of 


imperial conſtitutions, which have not been received: here, 


do not bind; and alſo, for that by ſeveral contrary cuſtoms 
and ſtiles uſed here, many of thoſe Sn pack canon ous are 


Fomtrouled eee. 


TAPI, that although thoſe laws are admitted in ſome 
caſes in thoſe gourts, yet they are but leges ſub graviori tege. 
And the common law of this kingdom has ever obtained and 
retained the ſuperintendency over them, and thoſe figna ſupe. 
rioritatis before mentioned, for the honour of the king and 
the common law of England (x). 


(x) Such laws (ſays Black- ches of the cuſtomary os unwrit- 


ſtone), thus admitted, reſtrained, ten laws of England, properly 
altered, new modelled and a- called the king's eceleſiaſtical, the 
mended, are by no means with king's military, the king's mari. 
us a diſtin independent ſpecies time, or the king's n 
gf laws, but are inferior brany laws. n 1 v. 84. 
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Concerning the common law of England, its uſe and — 
and Aa ec of its CBE: 


1 COME s eee of our laws, the com- 
mon municipal law of this kingdom, which has the ſu- 
perintendency of all thoſe other particular laws uſed in the be- 
fore-mentioned courts, and is the common rule for the ad- 
miniſtration of common juſtice in this great kingdom, of 
which it has been always tender, and there is great reaſon 
for it, For it is not only a very juſt and excellent law in it- 
ſelf, but it is ſingularly accommodated to the frame of the 
Engliſh government, and to the diſpoſition of the Engliſh 
nation ; and ſuch as by a long experience and uſe is, as it 
were, incorporated into their very temperament, and in a 
manner become the complexion and conſtitution of the En- 
gliſh IEP) 


 InSOMUCH that even as in the natural body the dye tem- 
perament and conſtitution does by degrees work out thoſe 
accidental diſeaſes which ſometimes happen, and do reduce the 
body to its juſt ſtate and conſtitution; ſo, when at any time 
through the errors, diſtempers, or iniquities of men, or times, 
the peace of the kingdom and right order of government 
have received interuption, the common law has waſted and 
wrought out thoſe diſtempers, and reduced the kingdom ta 
its juſt- ſtate and temperament; as our preſent and former 
times can eaſily witneſs, 


Tus law is that which afferts, maintains; and, with all 
imaginable care, provides for the ſafety of the king's royal 
perſon, his crown and dignity ; and all his juſt rights, reve- 
| nues, 


Juſtice of this kingdom. And this law is alſo that which de- 
clares and aſſerts the rights, and liberties, and the properties 
of the ſubject; and is the juſt, known, and common rule of 
juſtice and right, between man and man, within this * 
dom. | 


AnD from hence it is, that the wiſdom. of the "i: of 
England, and their great council, the honourable houſe of 
parliament, have always been jealous and vigilant for the 
reformation of what has been at any time found defective 


in it; to remove all ſuch obſtacles as might obſtruct the free 


courſe of it, and to ſupport, countenance and encourage the 
uſe of it; as the beſt, ſafeſt, and trueſt rule of 2 in all 
matters, as well criminal as civil. | a 


1 SHOULD be too a at to cine thoſe Grend in- 
ſtances that occur frequently in the ſtatutes, the parlia- 
ment rolls, and parliamentary petitions, touching this matter; 
and ſhall therefore only inſtance in ſome few particulars in 
both kinds, viz. n and civil. And "Ss in mars 


civil. 


Ix the parliament 18 Kae. 1. in a WY in — ine 
houſe, touching land, between Hugh Lowther and Adam 


Edingthorp, the defendant alledges, that if the title ſhould in 


this manner be proceeded in, he ſhould loſe the benefit of his 


warranty ; and alſo, that the plaintiff, if he hath any right, 
hath his remedy at common law by aſſize of mortdanceſtor; 


| and therefore demands judgment, fi de libera tenemento de- 


a 


beat hic fine. brevi reſpondere, The judgment of the 
lords i in parliament thereupon is entered in theſe words: 


« Et quia actio de prædicto tenemento petendo & etiam 


« ſuum recuperare, fi quid habere debeat vel poſlit eidemAde 


& per 
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nues, powers, prerogatives, and government; as the great 
foundation (under God) of the peace, happineſs, honour and 
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ä een anteceſſoris competere debet, nec —_— 
& confonum vel hactenus in curia ĩſta uſitatꝰ quod aliquis fins 
ec lege communi & brevi de cancellaria de libefo tenements \ 
ſto reſpondeat, & maxime in caſu ubi breve de cancellaria” 
i locum habere poteſt, dictum eft præfato Adæ quod ſibi per- 
« quirat — & adi — 
” dire. 


Nor: Parl. 13 R. 2. No. 10. Adam Chautet preferred his 
petition to the king and lords in parliament againft fir Ro- 
bert Knolles, to be relieved” touching à mortgage Which he 
ſilppoſed was ſatisfied,” and to have reſtitutich of his lands. 
The defendant appeared, and upon the ſeveral allegations ol 
bott I entered, we - | 


4 Et apres 'S aides & les ug er de bun 3 
l'autre, y ſembles a ſeigneurs du parlement que le dit peti- 

«tion ne eſtoit petition du parlement, deins que le matter 
« erricet comprize dovit efire diſcuſs per le commun ley.” 
te Et pur ceo agard ſult que le dit Robeft iroit eut fans jour & 
<!que le dit Adam ne prendroit rien per ſay ſuit icy, eins que 
uli ſueroĩt per le commune ley ſi il luy ſembloit ceo faire. 
Where we may note, the words are © dovit eftre,” and not 

..» you eſtce diſcuſſe * ny ws: 


yy . 50 Ew; 3. No. 43. A lies being 
given againſt the biſhop of Norwich fot the archdeacbntN7 
of Nbtwich, in tie common bench, the biſhop petitioned 
the lords in parliament, that the record tmighbs brought into 
that houſeg and be teverſed for error. © Et quoy a luy eſtoĩt 
« idaletient feſponda per common aſſent des ils les juſtices 
«W%nefi error'y fuſt ſi'aſtun a fine force per le ley de Angle- 
« terte fiettrrot fuit voire en parlemievit immediatentent per 
« voy ds error ains e & 9 
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2 mais ſi le caſe. avenoit que error fuſt fait en bank i. 
— plane: 1 


4 


L : 


Au let eee neten rm and : 


' the bundles of petitions in parliament; of the times of 
Edward I. Edward II. Edward III. Henry IV. Henry V. and 


Henry VI. he will find hundreds of anſwers of patitions in 


parliament, concerning matters determinable at common law, 
endorſed with anſwers to this, or the like effect: Sues 
vous a le commune ley ;—ſequatur ad communem legem; 
« —perquirat breve in cancellaria fi ſibi viderit expedire; 
no eſt ' petition du parlement ;—mandetur iſta petitio in 
« cancellarium, vel cancellario, vel juſticiariis de banco, 


«.yel cheſaurario, & baronibus ds ſcaccario” and 
the ike; © 


' AND theſe were not barely upon the bene placita of the lords, 
but were de jure, as appears by thoſe former judgments given 
in the lords houſe in parliament. And the reaſon is evident. 
Firſt, becauſe if ſuch a courſe of extraordinary proceedings 
ſhould be had before the lords in the firſt inſtance, the par- 
ty would loſe the benefit of his appeal by wrif of error, ac- 
cording as the law allows. And that is the reaſon why even 


ina writ of error, or petition of error upon a judgment in 


any inferior court, it cannot go per ſaltum into parliament; 
till it has paſſed the court of king's'beneh, for that the firſt 
appeal is thither. Secondly, - becauſe the ſubject would by" 
+ that means loſe” his trial per pares, and conſequently his at- 


taint in caſe of a miſtake in point of iſſue or As to. 
both which he is intitled by laws, £ 


i ang ſome petitions of this nature have been de- 
termined in that manner, yet it has been (generally) when, 
the exception has not been ſtarted, or at leaſt not inſiſted : 
* r © that caſes of that 

batte 


3 
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© nature ought to be determined according to the . 
& the common law,” is of greater weight than many caſes to 
the contrary wherein the queſtion was not ſtirred; yea, 
even though it ſhould be- ſtirred, and the contrary affirmed 
upon a debate of the queſtion z becauſe greater weight is to 
be laid upon the judgment of any court when it is excluſive 
of its juriſdiction, — ER ſame court 
6 | 


"Now; as to matters iin. whether capital or not, they 
are determinable by the common law, and not otherwiſe. 
And in affirmance of that law were the ſtatutes of Magna 
Charta cap. 29. 5 Edw. 3. cap. 9. 25 Edw. 3. cap. 4. 
29 Edw. 3. cap. 3. 27 Edw. 3. cap. 17. 38 Edw. 3. 
cap. 9. & 40 Edw. 3. cap. 3; the effect of which is, that 
no man ſhall be put out of his lands or tenements, or be 
impriſoned by any ſuggeſtion, unleſs, it be by indictment or 
preſentment of lawful men, or by proceſs at common law. 


Axp by the ſtatute of 1 Hen. 4 cap. 14. it is enacted, 
that no appeals be ſued in parliament at any time to come. 
This extends to all accuſations by particular perſons, and 
that not only of treaſon or felony, but of other crimes and 
miſdemeanours. It is true, the petition upon which that act 
was drawn up, begins with appeals of felony and treaſon; 
but the cloſe thereof, as alſo the king's anſwer, refers as well 
to miſdemeanours as matters capital, And becauſe this re- 
cord will give a great light to this whole buſineſs, I will here 
ſet down the petition and the anſwer verbatim. * Rot. 
Parl. 1 Hen. 4. No. 144 (a). | 


« Item, Supplyont les commens que * en avant nul 
« appele de traiſon ne de autre felony quelcong; ſoit accept 
« ou receive en le parlement ains en vous autres courts de 
« dan voltre realm dementiers que en vous dits courts purra 


(a2. 3 loft. 31. 132. Raſt. Ent. 49, 50. 1 Mod. 148. St. at 
lar. 40. ed. 1786. 1 v. 397. 


« eftre 
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 eftre terminer come ad ote fait & uſe ancienement en temps 
de vous noble progeniteurs ; et que cheſcun perſon qui en 
temps a venir ſerra accuſe ou impeach en voſtre parlement 
« ou en aſcuns des vos dits courts per les ſeignors & commens 
di voſtre realm ou per aſcun perſon & defence ou reſponſe a 
ſon accuſement ou empeachment & ſur ſon reſponſe rea- 
4 ſonable record jugement & tryal come de ancienement 
« temps ad eſtre fait & uſe per les bones leges de voſtre realm, 
« nient obſtant que les dits empeachments ou accuſements 
« ſojent faits per les ſeigneurs ou commens de voſtre relme 
come que de novel en temps de Ric. nadgarius roy ad eſtre 
« fait & uſe a contrar, a tres grand r ee 
« maleveysexemple de vol realm,” 


« LE roy voet que de cy en avant toutes les appeles de 

u choſes faits deins le relme ſoient tryez & terminez per les 

« bones leys faits en temps de tres noble progeniteurs de noſ- 

& tre dit ſeigneur le roy, et que touts les appeles de choſes 

« faits hors du realm, ſoient triea & termine devant le 

0 conſtable & marſhal de Angleterre, & que nul appele ſoit 
« neee 


Tuns! is "the petition and anſwer, . "The fatute, as drawn 
| up hereupon, is general, and runs thus : : Item, pur plu- 
4 fieurs grand inconveniences & miſchiefs que pluſieurs 
u fait ont advenus per colour des pluſicurs appeles faits deins 
ie je realm avant ces heurs ordain eſt & eſtabluz, que deſore en 
U avant touts appeles de choſes faits deins le realm ſoient 
00 tries & termines per ies bones leys de le realm faits & uſes 
* en temps de tres noble progeniteurs de dit noſtre rig | 


nr le roy; et que ils les appeles de choſes faits hors du 


3 lolent tries & termines devant le conſtable & marſhal pur 
0 les temps efteant; et ouſter accordes eſt & aſſentus que nulls 

ks appeles ſoient. deſore faits ou . en parlement en nul 
8 temps avenir 9. 01 | 


(8) Vide fiat. 2 Hen. 4. cap. 14. 431 . alfo £25 by ions 
l of ſtat, 1 Mod. 148. Raſt. Ent. 49, 30. 


Vox. I. F WuxRkx 
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_ _WrznRg-we-may obſerve, that though the petition ex- 
preſſes only treaſon and felony, yet the act is general againft 
- ALb appeals in parliament. And many times the purview of 
an act is larger than the preamble, or the petition, and ſo it is 
here: for the body of the act prohibits all appeals in par- 
liametit, and there was reaſon for it. For the miſchief, viz. 
appeals in parliament, in the time of king Richard 2. as in 
the petition is ſet forth, were not only of treaſon and felony, 
but of miſdemeanors alſo. As appears by that great proceed- 
ing, 11 Ric. 2. againſt divers, by the lords appellants; 
conſequently it was neceſſary to have the remedy as large as 
the miſchief, -And I do-not remember that after this ſtatute, 
there were any appeals in parliament, either for matters ca- 
pital or criminal, at the ſuit of any particular perſon or 
Ir is true, impeaehments by the houſe of commons, ſent 
up to the houſe of lords, were frequent, as Well after as be- 
fore this ſtatute; and that juſtiy, and with good reaſon. 
For that neither the act, nor the petition; ever intended to 
reſtrain them, but only to regilate them; viz. that the par- 
ties might be Admitted to their defence to chem. And as 
7; neither the words of the act, nor the practice of after- -times, 


29 


17 


| ny; agree in 2 nature or en, Fo or appesls were 
nothing elſe 'but acculations, either of capital or criminal 
png, made i in | the lords houſe by particular perſons : 
but an impeachmę tis made by the] Oc of the houſe of com- 
mons, which is auivalent to an in ent pro corpore 
Wy and therefor e is of another x nature than an accuſation 
appeal. _ Only | herejn the 4 Tee, Viz. impeachments in 
a CAPITAL again Nee the realm have been ever 
* jane and determined it A houſe ; "But impeachments 


h + been uſu In f 
* 1185 r ave no uſual in * 0 


I * * vd „ber 5 _ L263 v3 01184 1 26 lords: 


g ! 
” AZH vo e 1 1 


COMMON LAW 6# ENGLAND: 69 
lords, unleſs preparatory to a bill, or to direct an indictment 


In the Eourts below. But impeachments at the proſecution 


of the houſe. of commons for MISDEMEANORS, as well 
againſt a commbner as any other; have uſually received their 
Geterminations and final judgments in the houſe of lords; 
whereof there have been numerous anni al e 
* before ad mes dhe faid act. 1 


"LAY Ate patliamentary impeachment, the great guardian of 
the putity of qur conſtitution;. the ſtudent may conſult that moſt 


excellent and uſeful publication, the Parliamentary Hiſtory of 


England; Monteſq, Sp. L. xi. 6. 1 Hal. H. P. C. 150. Rot. 
Parl. 4 £4: 3. n. 3. and 6. 2 Brad. Hiſt; 190. Seld. Judic. in 
Parl. c. 4. Blas, Com. 1 v. 269. 4 V+ 2594 399- & 1 & 13 W. 3. 
e. &. E 
Since the publication of the. laſt edition of this Hiſtory, an inipor- 
tant queſtion, relatiye to the nature and continuance of Parliamen- 
rary impeachments, has taken place. Warren Haſtings Eſq: having 
been impeiched by the Commons for certain high crimes. and 
miſdemeanors, the Parliament, pending his trial, (which had en- 
groſſed two or thtee years) was diſſolved- Within a ſhort 


time after the meeting of the new Parliament, namely on Friday 
the 19th of. December 1790, it was moved in the Houſe of 


Commons, Nhat it appears that an impeachment by this Houſe, in 
© the name of the Commons of Great Britain,againſt Warren Haſtings, 
te Eſq. late Governor General of Bengal, for ſundry high crimes 
© and miſdemeanors, is now depending. — The Honourable Mem- 
ber * who moved it, ſtated, that his intention wes not to move any 
thing which implied a doubt, but a plain aſſertion of the privileges of 
the Houſe of Commons, as handed down to them by their prede- 
ceſſort, through an uninterrupted ſucceſſion of five hundred years, 
and to be as faithfully tranſmitted to future generations. That in all 
the conv ulfions of our Government, in all the ſtruggles, conteſts, 
and incidental or progreſſive changes of the functions and powers 
of the Houſe of Commons, this alone had remained immutable— 
that an impeachment was never to be defeated by colluſion with 
& Miniſter, or by the power of the Crown. That an impeach- 
ment abated by a diſſolution of Parliament, was not to be found 
in plain expreſs terms on the Journals of the Houſe of Lords, on 
the Journals of the Houſe of Commons, nor, taking the conflu. 
ence of the Rhone and the Soane, in the Minutes of the Conferen- 
te? between the two Houſes. It was as little to be found i in any 


* Mr. Burke; 


4 book 


—— — — — —ö RR 
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book of authority, enen ae If the 

Houſe of Commons poſſeſſed any privileges which were not held for 

rheir own individual accommodation, but in truſt for their conſtitu- 
ents, (as the right of originating money bills, and of proſecuting Stare 
criminals) they could not ſurrender or concede them, without a 
dreach of faith. They could no more ſurrender the law and privi- 
lege of Parliament when in their favour, than Ge could ab. 
rogate the law when it was againſt them. | 

The Houſe of Lords, it had been ſaid, was a Supreme. Court of 

Juſtice, and therefore the ſole judge of its own proceedings. Had 
the Commons no control over the Houſe of Lords in their judicial ca- 
pacity? He was ready to pronounce that they had. The Houſe of 
Commons had no judicial, no executive function; but as the ſeem- 
ing paradoxes in our conſtitution would appear, on examination, to 
de founded in the deepeſt wiſdom, from this apparent want of fune- 
tion in the Houſe of Commons, from this ſeeming want of power, it 
had all power. It was the watch, the inquiſitor, the purifier of 
every judicial and executive function; and from i its apparent impo- 
tence, derived its greateſt ſtrength and beauty. If it gave up this, it 
gave up all, and, like ſalt which had loſt its ſavour, was good for no- 
thing. Were the Lords to reſolve, in their judicial capacity, that 
a writ of error abates by prorogation or diſſolution of Parliament, 
would the Houſe of Commons heſitate a moment to interfere, as they 
' had interfered in the caſe of Skinner and the Eaft India Company, 
when the Lords attempted to uſurp original jurifdiftion ? That in- 
terference gave riſe to a diſpute, but the iſſue was as happy as the 
interference was proper, and inſtead of fomenting diſcord between the 
two Houſes, had been the means of png cu furure har- 
mony. 

This motion devoyhe on a very nel and intereſting de- 
bate. All the legal characters in the Houſe (excepting only three 

or four) ſtrongly reſiſted the motion; but happily without ſucceſs. 

Againſt the motion it was urged, chat a Committoe ſhould be ap- 
pointed to ſearch for precedents on the ſubject; by which courſe 

alone, an aſſembly ſo very popular could decide with the preciſion 

neceſſary on ſuch à momentous occaſion, and conſiſtently with that 
dignity which they ought always to preſerve inthe eyes of the Public 
which they repreſented. 15 

Before however recourſe was had to precedents, a great prelimi- 
nary queſtion preſented irſelf : By what rule, and upon what prin- 
ciples, the ſubje& was to be inveſtigated ; whether it was a queſtion of 
privilege to be decided by een. or a' queſtion of law to be 
determined by rule? 

The objection was, that it appeared t to be judicial. The = EY 
ſcemed to preſuppoſe doubts of the continuance, which had never 
been ſtirred, and quieted them by a reſolution that the impeachment 
was now pending. This ſeemed not only the aſſumption of judicial 

authority, 
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zuthority,” but u declaration which might pledge the Houſe to jig 
it more than judicial effect. 
That the preſent ſlate of the impeachment, be it what it might, 


was a pure queſtion of law ; to be decided by the Houſe of Lords, 


fitting as U Court of Impeachment on the inquiſition of the Com- 
mons; as much an Engliſh Court of eriminal law, as the Courr 
of King's Bench, or the Quarter Seſſions. That it was impoſſible 
to deny this, without infiſting that Magna Charta, and the 


thirty ſtatutes confirmatory of it, were all repealed ; or at leaſt that 


chough exiſting for ſubordinate purpoſes, they could in the preſent 
inſtance be made to bend to the will of one branch of the Legiſlature- 
That the firſt ſtruggles of our anceſtors were to fix deeply and im- 
moveably the root of all ſound and rational liberty, by bringing juſ- 
_ tice, criminal and civil, to a preciſe ſtandard. That arbitrary and 
anomalous proceedings, by which the ſubject was queſtioned before 


juriſdictions not defined by law, and expoſed to trials and judgment 


aſcertained by no legal ſtandard, were the great vice of the ancient 


government of England; the grievance which firſt called forth 


the ſpirit and wiſdom of the founders of the conftitution, to put an 
end to thoſe worſt of evils. To bring the enjoyment of life, pro- 
perty, and liberty, within the plain unequivocal protection of poſi- 
tive law, was the very object of Magna Charta; and was amply 


ſecured by the twenty-ninth chapter, which enacted, that no man 


ſhould be taken, or impriſoned, or deprived of any property, privi- 
lege, or franchife, but by the judgment of his equals, or the law of 
the land. Under ſuch an alternative, therefore, every Engliſh trial 


muſt be had; a jury of equals muſt decide in all caſes on the life or 


perſon of an Engliſh commoner, unleſs where there were exceptions 


by immemorial cuſtom, or poſitive ſtatute z in other warns * . 


law of the land. 

That the trial by impeachment was one of choſe e 
its only foundation muſt therefore be Engliſh law, conſequently 
the courſe of proeee ding under it could never be changed or abrogated 
by a reſolution of the Houſe of Commons, but muſt be changed 
alone by the entire Legiſlature of the kingdom. This ſacred ſeeuriry 


of the Engliſh Government Magna Charta firſt eſtabliſhed; and 


its thirty confirmatory ſtatutes, with their ſtrong, deep, and inter- 


twiſted roots, bound faſt the ſpreading tree of our liberties, often 


ſhaken indeed, but never looſened, by the coptending tempeſts of 
ages; and the Houſe of Commons had ever ſtood as a fence around i * 
and planted new laws for its ſhelter and preſervation. 

That the trial by impeachment, eſtabliſhed by the woſt ancient 
uſage, was unqueſtionably an inſtitution neceſſary for the preſervati 
even of the laws themſelves, and all the ſecurities of the Govern - 
ment ; but was inſtituted by the ſame cautious wiſdom, and tem- 

pered wich that juſt and benevolent ſpirit, which ſo peculiarly 
F 3 charaQeriſed 


j 
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n Engliſh Juriſprudence... In times when the .pow. 
er of the Crown and its ſubordinate executive magiſtrates N 
without due check, have laid waſte all the rights of t 

When even the judges of the law were. but too often ths ra 
engines of oppreſſion, it became e provide a tribunal, where 
criminals could be queſtioned, whoſe authority or ws of corruption 
might oyer · awe or ſeduce the ordinary courts and miniſters of juſtice. 
But though ſpurred on by ee the founders of the conſtitution 
did not forget .the ſafety, of the criminal, even in providing 
for the ſyperior ſafety of the state, When t 0 ferred an 
inquiſitorial juriſdiction on one branch of the Legiſlature, they recol- 
lected the over-ruling influence and authority of ſuch an accuſer, and 
therefore conferred the power of judicature upon a, coequal branch 
of the government z which, from being ſuperior to awe or influence, 
aQtuated by different intereſts, and divided by diſſimilar prejudices, 
was likely to hold even, the balance of this N and luperior 
court of juſtice. 

By this mode of conſidering the ſubje&t (and it was ſo conſidered 
by every writer of authority), the trial by impeachment ſtood har- 
moniouſly confifient with the entire conſtitution, and with all the 
analogies of law, By this mode of conſidering it, it could alone be 
reconciled. with Magna Charta; for though the party impeached 
was not tried indeed by his equals, becauſe his equals were his 
accuſers, yet he was Kill tried by rhe law of the land, (the alterna- 
tive-in the wording of the ſtatute) which he could not be, if an im- 
peachment were dat a branch of the eſtabliſhed criminal "_ of 
mn "4 
- ' Befides-this legal grecenting by impeachment before the Peers of 
the realm as a court of criminal law, i it, would appears from an in- 
ſpection of the ancient records of Parliament, (many of which had 
been collected by Lord Chief Juſtice Hale i 10 a manuſcript printed 
by Mr, Hargrave, but not publiſhed) that the Lords anciently drew 
Commoners defore them, on the accuſation of individuale, Contrary 
to Mara Charta and the various N ſtatutes. Re · 

ted complaints were made of theſe abuſes b Fl the Commons, and 

t laſti they were declared to be unerly. void, and were formal- 

aholiſhed by —— (a]: The Lords however, for ſome time, 
ſeemed to hay dif re 2 the ſtatute, till upon a private impeach- 
Deng of Lord Clare 95 y Lord Briſtol, the Houſe o of Lords refer- 
re d the queſtion to the Judges, who declared ſuch > proceeding, on 

e Abl uon of an individual, to be contrary to law; coding, as 
Lo Hale expreſſed 1 it in the work alluded to, within the words 

the 2gth chapter 'of Magna Charta | ; Nor fuper tum Tbimus, nec 

er them bones (7). Froch that time au e by the 
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Commons was the only caſe in which a Commoner could be ſub- 
jected, by law, to the judicature of the Peers. Aſſuming then an 
Impeachment to be a legal proſecution, on the accuſation of the 
Commons before the Lords Houſe, could it be any longer a queſtion, 
by which of the two Houſes every matter which the accuſed had a 
direct intereſt in for his preſervation, ſhould be adjudged * Common 
ſenſe and common juſtice equally revolted at a judgment affecting the 
accuſed, delivered by the accuſer. The court appointed to judge him 
could alone decide it; and ir ſhould be left to its decifion, without 
being led by authority, influence, or fear, which were all alike 

þoftite-to the impartial deliberations of juſtice. | "a 
If the Commons, therefore, on examination of the fubject, ſhould 
have reaſon to think that, confiſtently with a ſeries of former judg- 
ments of the Lords'in fimilar caſes, a perſon impeached had a legal 
right to be diſmiſſed from the impeachment by a diffolution of the 
Parliment, they ought ſtudiouſly to forbear, by an exerciſe of their 
- own authority, to place any perſon accuſed by themſelves in a 
worſe condition before his judges, than he might ſtand in without 
ſuch interference; and rather repair the defect of the law by a 
Qive ſtatute, than deprive an individual of the protection of 

by an ex foft facto reſolution. | 

That the juriſdiction of deciding on the exiſtence or ſtate of the 
| impeachment, as it might be affected by the diſſolution of Parliament, 
was a queſtion equally judicial with any other which might occur in 
the courſe of trial, The Lords might be obliged to decide it 
on the objection of the perſon accuſed. And it could not be con- 
ceived, that the Commons had a privilege to affect the tate of the 
priſoner in judgment. If the Lords indeed were, mala fide, to 
give a judgment hoſtile to the validity of an impeachment, and con- 
trary to eſtabliſhed rule and cuſtom; which, in the abſence of ſtature, 
could alone determine what was law; ſuch a proceeding would de- 


ſerve the moſt ſerious conſideration, as a dangerous abuſe of judicial 


authority. Still the queſtion of judicature would not be changed 
by the poſſibility of ſuch a ſuppoſition, and it equally remained to 
de decided by precedent, what the rule of proceeding had been 
which eſtabliſhed the law. 
If the decifion then was with the Lords, it was next to be exami. 
ned by what rule it ought and might be expected te be decided by 
them, If the rules of deciſion were not to be found in the 
Lords' Journals, where were they to be ſought for, and what 
rule of law for the protection of the ſubject could exiſt? And was 
I to be believed, that after the virtue and wiſdom of ages had been 
exerted for rhe ſecurity of the ſubject againſt every ſpecies of arbi- 
trary power and puniſhment ; was it to be believed, that when the 
probability of oppreſſion in accuſations of ſtate, had reduced their an- 
ceſtors to provide ſo many ſecurities againſt vexation in the coupſe of 
trial, that they ſhould purpoſely have left, without bounds or 


* 


Hits, an engine of power, neceſſary indeed, but like 
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every other power not meaſured by law, deſtructive of all the 
happineſs and ſecurity of life? That, therefore, the Lords muſt 
govern themſelycs by the judgments of their own Houſe on ſimilar 
occaſions, and muſt deal with him, if he were placed before them, 
as they had dealt with others in judgment. A perſan accuſed had. 
by the genius of the law, a right to come under the proteclion of 
technical and formal objections, even when he ſtood not within the 
reaſon of them, much more if the protection inſiſted on was 
conſiſtent with the whole ſpirit, and all the analogies, of juſ. 
tice. The Court of King's Bench could not enforce Mr. Wilkes\s 
outlawry, though valid in every ſubſtantial part, becauſe the Coug. 
ty Court, where he was proclaimed and exacted, was not deſcribed 
upon the record with the preciſion ſanctioned by guſtom ; though, it 
was plain to a common reader, that it was deſcribed ſo as to be diſ- 
tinguiſhed from any other. The firſt inclination of the mind oppo- 
ſed ſuch a precedent. But the defeat of juſtice in that, or any 
other particular caſe, was neyer lamentcd beyond its meaſure by any 
wiſe man; becauſe when even good judges muſt thus ſometimes ſtand 
diſappainted inthe juſt execution of the law, from the ſtriftneſs neceſ- 
ſary to the adminiſtration of it, the example formed an inexorable 
barrier againſt the inroads of power and tyranny, in caſes where 
policy and expediency might eaſily be warped on the ſpur of occa- 
ons, to confiſcate property, or to deſtroy liberty and life, It was 
admitted, that the power of defeating an impeachment was an incon- 
venient and exceptionable prerogative of the Crown; but not more 
dangerous than many other prerogatives formerly belonging to the 
Kings of England, which m ſubſequent ages had been taken away. 
But how taken away? Not by reſolutions of their inexpediency, 
acted upon till the prerogativeswere abandoned without ſtatute, but 
by the regular courſe of legiſlation ; the Commons employing the 
weight of their privileges to campel conſent to a new and better 
rule of action, a:d not deſtroying the ſanctions of government, or 
heating down one dangerous power by the introduction of a greater. 
That the ſtate of the impeachment therefore ſhould be decided on by 
the Court, where the Commons by law had lodged it; and that the 
former judgments of that Court of competent juriſdiftion and an 
acquieſcing Legiſlature, conſtituted the law on the ſubject. By an 
'acquieſcing Legiflature was meant; that when a ſeries of judgments 
by a court of competent juriſdiction, à fortiori of a court in the laſt 
reſort, had eſtabliſhed any rule of deciſion, every ſubject had a right 
to the benefit of it in judgment, while the rule remained in exiſ- 
tence, unreverſed by the authority of Parliament; therefore, 
the ſolution of the queſtion (let it he diſcuſſed where it might) 
© depended wholly on the judgments of the Lords in fimilar inſtances, to 
de collected from their different acts, as found in the Journals of that 
Houſe. 
That the Repreſentatives were perfectly independent of the peo- 
ple, and were themſelves, during the legal /continuance of their 
— N powers, 
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powers, the Commons of the land. Hence the Commons of one Pars 
liament were unfettered by their predeceſſors, and would never give 
them credit for proceedings which had not received the ſanction of 
law. It followed equally, that when the Parliament was at an end, their 
controul over the rights of the ſubject, and their ſupport of thoſe rights, 
_ were equally at an end. That the idea of taking up an old proceed · 
ing in alu quo, as it had been called, was refuted by a fair deſcription 
of all their powers, and of the limits to which they were confined. 
If a day was given for attendance, and the day arrived in a new 
Parliament, the next Houſe of Commons could not act upon it. If 
the Commons impriſoned for a contempt, the door of their priſon 
was opened, when thoſe who impriſoned were no more. If the 
Commons, as a part of the Legiſlature, had framed a bill, and their 
meſſenger was carrying it up to the Lords when the King diſſolved 
the Parliament no future Houſe could proceed upon that ſtage of 
the bill, but the whole was to be taken up again. If ſuch a bill was 
in the nature of a public charge againſt a culprit of ſtate, as an at- 
tainder, and bills of penalty, the ſame rule attached upon it, and 
the culprit (in effect, though in a different ſhape) would eſcape, 
unleſs the whole proceeding ſhonld be taken up de novo, as if it had 
never been moved one ſtep. In impeachments, the Commons had a 
very peculiar character as aceuſers: They had no judgment either to 
acquit or condemn, any more than other parties who proſecuted. 
They had no judgment of direction as to the mode of proceeding, or 
the extent of judicial powers in the court at whoſe bar they ap- 
peared z but they had a judgment of diſabling at any period, by 
their own diſcretion, all farther ſteps in that court, and could make 
it wait for their fat, whether the juſtice which they had invoked 
ſhould or ' ſhould not be carried into effet. The Houſe of 
Lords fell under the ſame diſability, and enjoyed the ſame indepen- 
dence in its legiſlative character. In its judicial, it could not impri- 
fon for a day, or a minute, beyond that which cloſed the Parlia. 
ment: and it was denied, that even in treaſon, where the commit · 
ment was by the Houſe of Lords upon an impeachment, the cuſtody 
which remained, or the diſcretion of bail upon it in the courts of law, 
ed an indefinite power to extend impriſonment for the ends of 
Faſtce beyond the duration of a Parliament. The Habeas 
Corpus Act met the caſe of high treaſon, by conſidering the origi- 
nal commitment, and the original cauſe of it, as legal or illegal; and 
that remand, bail, or diſcharge, had no reference to any ſuppoſed con · 
troul of the Lords over their culprit, after the Parliament was at an 
end, by virtue of their inherent powers. It was aſked, What impriſon. 
ment reſtrained Mr. Haſtings, or kept him even in the kingdom 
What penalty of bail was a guardover him, or his friends? Tfany law. 
yer would aſſert, that Mr. Haſtings and his bail could, upon im- 
peachment for high crimes and miſdemeanors, be touched between 
Parliament 
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Parliament and Parliament, by an order of the Lords? Indeed 
if they could, ir would folfow, that anciently impriſonment would 
or might have been indefinite at the mercy of the King, in all caſes 
of impeachment for high crimes and miſdemeanors. If it were 
ſaid, No, the courts may remand the culprit or not, by their 
0 diſcretion, as it is admitted they can upon impeachments for 
* high treaſon ; to this it was anſwered, 5 Shew firſt the im- 
* peachment- upon a charge for high crimes and miſdemeanors, 
or even the bail exiſting after the Parliament, and it would 
te be ſeen what the courts of law had done with it.” That 
there was one dilemma very difficult, if not impoſſible, to be ſolved. 
If the Lords could not impriſon at all, or bail for a time beyond the 
Parliament, upon impeachment for high crimes, and might yet pro- 
ceed in flatu quo at a new Parliament, the power was a mockery of 
Juſtice, for they had no priſoner. If they could, on the other hand, 


Impriſon him till the next Parliament, they could have done it inde- 


Gnitely, as long as it pleaſed the King to diſcontinue: Parliament, 
Upon writs of error, the Lords could not ſtir in the next Parlia- 
ment, by the common law, if the error was not reverſed or affirmed in 
the former parliament ; which had extended itſelf even to the caſe of 
prorogation in early times. Lord Hale had ſaid, in a manuſcript writ 

ten with his own hand, that he was preſent wheu the Lords * 
ed, that in Prorog ation writs of error abated (unleſs by ſpecial order 
coptinued), but that in 1673 it was firſt otherwiſe determined; affirm- 
Ing, however, that by diſſolution of Parliament the writ of error com- 
pletely abated (and he wrote before 1678), and that he had known 
it ſo. determined. It was true, that now writs of error do not abate, 
and that ip that reſpe@ the order of 1678 had been affirmed by uſage 1 


but if the law was originally different, it proved the idea with great 


fo ce, that # in aun quo was out of light, even upon writs of error, 
and the analogy would, in that view of it, apply to impeachments, 
ut the analogy between them was denied, if it was contended, that 
cauſe writs of error do not abate, impeachments could be taken up 


| in Nats quo. In writs of error the record remains, and fo in 


peachments ; ;, but in writs of error there is no, evidence. 
wh it meant by the term © depending,” that the record was in 


court, fo that Mr. Haſtings might be called again to 7 or that 


re was to go on where it left off 2 $a wa 


Upon the topic of precedents, the firſt e kae was, ar 
from the time impeachments began, down to the year 1678, not 


one inſtance was to be found of an impeachment continued by the 


— Parliament. It was probable, that ſome” of the earlier im- 
ments were cloſed within the Parliament which firſt adopted 


| 1 put it ſhould be recollected how very ſhort the continuance of 


esch Parliament uſed to be NU eyes; might; A. 
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de fairly ſuppoſed, that many of thoſe proceedings died a ſudden 5 
geath, by the King's power in terminating the court. It would ay | 
little be forgotten, that moſt of the intervals between one Parlia- | 
ment and another were extremely tedious ;- which was a fact that 
would account for the policy of the conſtitutjon, in liberating the = 
victim from cuſtody, if the other alternative ſhould have been to | 
keep him in priſon for an indefinite period, But the caſe was 
far from reſting there; for inſtances, before 1673, occur, within the 
reigns of Charles the Firſt and Charles the Second, where immpeach- 
ments, in fact, were at an end, if not in law, after the Parlia- 
ment was diſſolved before judgment. It was however admitted that 
ſuch an actual end of an impeachment, thus interrupted by an end of 
the Parliament itſelf, might have ariſen from the inexpediency af 
carrying on the old proſecution. Yet two caſes had exiſted, in which 5 
it hould ſeem as if the Lords and Commons had ſuppoſed the im- 5 
peachment legally at an end on the diſſolution of Parliament. 1 
One of them was the caſe of the Duke of Buckingham in the Te, | 
gond year of Charles the Ficſt, when that minion was a juſt object of 1 
popular indignation. The Commons impeached him; pending 5 
1 
| 


— ..... 1 


the impeachment the King diffolved that Parliament, evidently 
for the purpoſe of defeating this challenge upon the juſtice of the = 
Lords. In the mean time the King extracted the articles of im. '® 
peachment, made them articles of an ipformation againſt the Duke in 'H 
the Court of Star Chamber, and ſtopped that proceeding. under the | 
colour of being ſatisfied by the evidence that he was innocent 1 
his conduct was clear notice to the Commons, that the King 1 
looked upon the impeachment, after a diſſolution, as a-nullity. 5 
The next Parliament was convened in a very little time after the i 
manceuvre, and we hear no more of the impeachment, nor is any 5 
complaint ſuggeſted againſt the inſult upon the Commons, though | 
in that light it would have been viewed if the impeachment had 1 
deen depending. Was the Duke leſs execrated by the Commons? 'Þ 
Had he corrupted them? Had the King enſlaved them? Were. | 


they ignorant? or cold in the ſcent ?—-The Duke was more deteſt. | | 
ed than ever; the King was at their mercy, and they were as great 1 
men as any that ever lived.— Nothing more need be ſaid of 1 
them than that, in that very year, they obtained the ſecond Maga 1 
Charta of England, in the Petition of Right. | | 'S 


Inu 1665 another inſtance occurred, of Drake impeached for l 
a libel. The Lords directed, that in caſe of a diffolution he ſhould 4 
be the object of proſecution by the Attorney - General in the King's , | 
Bench.—Why ?—Could not impriſonment for the interval have ſati- | 
ated their ſpleen ? And would it not have enſured the culprit when | 
the next Parliament ſhould meet? The order for proſecuting by the 2 
Attorney-General after a diſſolution was illegal; but the ſuſpicion Þ 
Which gave birth to it, appeared to have been, that he would elſe ſ | 

; | 8 "©. © have 5 | 
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have eſcaped, and that neither impriſonment of him, nor bai, 
would have been legal between that Parliament and the next. 
Though, prior to theſe periods, inſtances were to be found of pro- 
ceedings in Parliament againft criminal of tate (not in the form 
ef impcachments) extended in fact from one Parliament into the 
next; yet as far as thoſe obſotete precedents went, this at leaſt 
appeared : ſt, That ſpecial orders were deemed neceſfary ſo to 
continue the charge; which neceſſity admitted that, without ſpeciat 
dere, it would have abated ; and, adly, That unleſs it appeared 
the charge was ated upon in fair que after evidence heard, ir 
would not reach the object of the reſolution under debate: namely, 
the power to. go on againſt Mr. Haſtings juſt where the Managers 
had left off. With reſpe& to the celebrated caſe of Lord Danby 
in 2678, it was obſerved as to the character of theſe times, that every 
found. hiſtorian had called them times of popular fury and perſecution: 
It had been ſaid, * Yes, but the Lords and Commons were quarrelling 
„when the Parliament began, which reſolved, that impeachments 
« were in fat quo. It was therefore a reluctant evidence w 
„from the Lords, by the public ſpirit of the Commons, in „Aden, 
* their conſtitutional rights.” The anſwer was, that at that critical 
riod the Lords and Commons were united, and equally violent 
2gainft the Popiſh plot, or againſt the Miniſter, then difgraced; 
that Lord Shafteſbury and the malecontents of the day had for- 
ced themſelves upon the Cabinet, and governed that very Come 
mittee, whoſe Chairman was Lord Eſſex z and theſe being the 
#Qors and the views, the act was in character. It would ſpeak for 
itſelf; it was full of trick it ſhunned the light-—and made a new 
law without reaſon, precedent, or analogy. The Lords were firſt 
reminded of the impeachments, and what courſe dig they, take 2 
ey referred to their Committee an enquiry, of two points 
which were diſtin ; one, as to the law reſpecting the continuance 
of abatement of appeals and writs of error, without apparent oc+ 
taſion for it; another, as to the fact reſpecting the particular ſtate 
of the impeachments which had been made in the former Parlia- 
ment. The anſwer given on the following day was perhaps 
h as curious a paſſage as any upon the records of Parliament, and vi- 
tiated the whole proceeding engrafted upon it. They reported, that 
from their view of a judgment by the Lords in 2673, petitions of 
ppeal and writs of error were in force to be acted upon. They 
2 (as appeared by Sir Themas Raymond's Report *), that the 
pa contained in that judgment of 1673 were too voluminous. 
In a diſtinct ſentence, after ſtating the impeachments to be upon 
ſpeeiat matter aſſigned, they gave their opinion on a point of = 
to which they had never been interrogated, and at one ſtroke 
armed that opinion to be, that all thoſe impeachments were / 
Fats quo; not in reference to the judgment of 1673, nor with 4 
fingle ground of any kind, either ſtared gr inſinuated. Both parrs 
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of the Report were then adopted by the Houſe, who, it did not 
appear, had ever looked at the judgment in 1673, but gave their 
Committee ample credit for a candid flatement of its eſſecta upon 


writs of error. Who would have entertained a doubt, upon char 


Report, that in 1693 the Lords had judicially affirmed the law by 
which writs of error were to continue after a difſolution* Bur 
when the judgment, as it was called (which was only a refolution 

of the Lords on a reference to their Committee), was brought 
forward, it appeared that no queſtion was put or imagined reſpect- 
ing diſſolution of Parliament with a reference to writs af error; 


the ouly point raiſed being, Whether if prorogation had in- 


: Annes thoſe writs. were at an end? If it ſhould be urged that 


« prorogation was the ſame as diſſolution of Parliament in princi- 
« ple, that propoſition would be refuted, as well as denied to be 


w, under the wings of Lord Hale, who died after 1673, and 
ore 1678 ». In his Manuſcript, chat great man alludes to the 
reſolution of 1673, as correcting and reverſing the law of a for- 
e judgment (made by the Lords in his hearing, and in thar 
ame Parliament), that even upon prorogation writs of error abat- 
Lin Hale of opinion, that prorogation and a dif. 
ſolution of Parliament were the ſame as to writs of error? 80 far 
from it, after ſeeming to adopt the deciſion of 1673, as good 
law, he proceeds to affirm, as a point clear of doubt, that after a 
- diſſolution of Parliament the writ of error and petition of ap- 
peal was at an end; adding, that he had himſelf known it ſo ruled. 
Here then was detected an inſidious . concealment of the fact 
thoſe Lords, in 1678, as to the import of the judgment in 2673, 
and at the beſt a perverted analogy between two caſes, . which the 
exiſting law. had completely diſtinguiſhed. _ But the opinion 
aſſerted in the next breath, by thoſe Lords, as to impeachments, 
could not be juſtified even by chat judgment, if the firſt analogy be- 
' tween prorogation and a diſſolution had been correct, becauſe there was 
no fair analogy between writs of error and impeachments, after a dif. 
ſolution of Parliament; one of them containing mere points of law 1 
the face of the record, che other containing an accuſition upon fact. In 
one of them the public accuſer, who had a diſcretion to interpoſe before 
Judgment, was dead, and in the other no plaintiff was changed, but the 
ſame parties appeared. In character with ſuch a mode of declaring 
or making laws as that in 1678, was the ſubſequent conduct of 


thoſe rimes. Nothing could be more infamous than what happened in' 


the caſe of many perſecuted Catholics, whom the Judges, and 
Scroggs at their head, executed, againft all the rules of law and 


principles of juſtice, In character with ſuch a law, and ſo made, was. 


| the courſe of impeachment againſt Lord Stafford. The trial 
of Lord Stafford was of extreme importance in marking what ſhame 
was felt upon the judgment in 1678, and in what manner the es eka - 
mination of it was eluded. Jones, Maynard, and . ay 
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The Lords have paſſed à judgment. It is too elear to be difput- 
* ed.” We are to ſuppoſe they had good veaſon for it 5-we are to 
* ſuppoſe\they had precedents ; bur if they had none; it is proper 
to make 4 new precedent . that is, proper to make it; by raking 
ay Lord Stafford's life.” The Earl of Danby; in 1682, accuſed 
the Peers of blowing upon their own order; by refuſing à bill 
which would have enacted it into a law: Then came the reverſal in 
168 5 of that reſolution; ſ that authority againſt authority, the laſt 
prevaik,” and it was therefore the law of the cburt, that im- 
peachments abated after -a *diffokution of Porliament. As to 
the period of 1688, the firft yetr bf a ſhort and wicke@ reign; it de- 
ferved alt the odium which a more enlightened age had thrown upon 
it. "The reverfal was indecent iu che mode of it, partial in the object, 
and hurried through the Houſe. But à remarkable diſtinction 
was taken by that reverſal,” between writs of errot and impeach- 
ments: that part of the order which related to writs of error had 
been ſince received as the law of the land; and it could be proved 
that the other part reſpecting impeachments, had been recognized 
by "ſubſequent authorities" in the Lords, without à hint of diſs 
apptobatioh by the-Comfnons, 7 oo nt by 
That it was not true that the Cotmons were them completely en- 
faved; Serjeant Maynard was a hoft in favor of liberty, and then 
'2 Member of Parliament. He had been a champion for the order of 
2678 againſt Lord Stafford; bur in 1685, though” in the habit of 
proteſting againſt many encroachments, he urged not one ſyllable 
againſt the order of reverſal, Which negatived the” continuance” of 


'Impeachments after a diffolütion of Parljament. Tu 1690, the times 
were excellent, and perhaps a better Era for the liberty of the ſub- 


could not be found thaw in that identical year.” Maynard was in 


'*the Hqule of Commons, and Somers, then Solicitor- General, the 
EI nts man that perhaps ever breathed in Kngland, or in 
the Werd. A queſtion was directly put by the Lords, Whether im- 
penchments continued or abated, upan a diffolution? All the old 
"precedents were examined, and many others which were not pro- 
"dueed in 1673, were brought from the Tower. They were all 
"ſtated; not concealed as in 1678. The Committee intimated their 
ſenſe of the law to be, that impeachments were at an end, upon a 
"view, of thoſe precedents; and on view of thoſe precedents the 
"queſtion of diſcharging the Peers was exprefily px It was true, 
chat pglitics had a ſhare in the debate which that Report produced, 
aud that che Lords had not raiſed the point themſelves, but had 
* ſtated another in their favour. It was, fovleter, certain that a de- 
* hare "arofe dpon thay Report. What became of the Houſe df 

Commons, when they ſaw. the Report afirmipg. impeachments to 
de at an end, and when they at. leaſt knew it had been a point in the 
debate, and when there was at leaſt ade in the inge 

_ Whether the diſcharge was upon that ground or the pardon ? "They 

urged nothing in favour of the order of 2678. —But what ſays the 


famous 


| 1 . 
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Famous Proteſt againſt the reſolution of the Lords to diſcharge the 
| Peers? Was that filent- upon the Report? No, it-condemns'the 
introduction of it into the debate, but not the doctrine which it im- 
ported, and imputed a deſign beyond that of relieving the Peers who 

bad petitioned. That deſign was explained by Burnet, as havi 
deen to ſave Lord Carmarthen, againſt whom his enemies had mile 
the queſtion again, for the purpoſe of expoſing him to an old im- 
peachment, which hung over his head, unleſs the diſſolution had 
made an end to it. The enemies of that Peer were buly againſt 
him in the Commons; and it 'was propoſed, at that very time, to 
vote that, on account of the impeachments in - former! Parlia- 
ment, he ſhould be no longer one of the King's Cabinet Miniſters. 
Yer his enemies, aware of their own purpoſe in the Lords, and 
aware of the meaſures by which it had been met there, made no com- 
plaint againſt the danger, at leaſt of the order in 1698, if it could 


have been ſuppoſed that it was not then done away by the order 


of 4668. od eee oh I 1 443 
In 1515; the Earl of Oxford was made ſubje&, by a reſo- 
lution of the Lords, to an impeachment after prorogation ; and 


it was not poſſible to read the diſſenting Lords in their Proteſt, with- 


out a neceſſary inference, that the point in queſtion had been, 
Whether if diſſolution abated, prorogation had or had not a ſimilar 
effect? That , queſtion aſſumed the. law of abatement: as re- 
ſulting from diſſolution, and the Lords in · their Proteſt never con- 
troverting that law, but affirming and commending it, expreſſed 
their fears that it might be weakened. by a judgment in the 
caſe of prorogation, which they repreſented as the ſame thing; but 
the majority thought otherwiſe; and it was impoſſible to conceive 
chat judgment either ſupported in argument, or in argument ar- 
raigned, unleſs. upon this point conceded, namely, that a diſſotution 6f 
Parliament was the termination of an impeachment. Upon this 
view of the-precedents a ſerious doubt was expreſſed, at leaſt whether 
impeachments could be taken up iz fats gas by à new Parliament. 
That if all the precedents were thrown: into the fire, a fate which, 


upon the mere character of the times, two of them deſerved; yet 


the conſtitutional powers reſiding in both, Hauſes of Parliament, and 
general illuſtration conſideted, the- Houſe: was adjured to be deli- 
berate and wary, in examining all the materials which could en- 


lighten their judgment, before they affirmed, in the ferm of an 
aſſerted privilege, a judicial duty of the. court, -whoſe jurifdician - 


they could not change, and whoſe judgment they could got force. 


Here it was enquired whether by.the terms ©, now depending in 


| tHe motion, was meant that the impeachment was, depanding in all 
its forms, or, in other words, in Has quo, as it deyendeg. before the 
diſſolution of the laſt Parliament? If fo, the queſtion, ſeemed. to 


F 


be ſubſtantially different from the mere conbderation, whether the | 
Els 


impeachment abated, and muſt be renovated by a particular proc 
elſewhere, not neceſſary to be then deſcribed. It was anſwered, 
| | that 


that with regard to the word depending, introduced in tK8 
motion, it wis the very word uſed in the reſolution ſent up to 
the Hauſe of Lords In the caſe of the Earl of Danby, and therefore 
had been thoughr the proper word to be uſed on the preſent occafion. 
After this enquiry; the arguments againſt the motion were reſumed, 
ft was ſaid to have been admitted; that there was no precedent 
to be found previous to 1698, of an impeachment having ſur- 
vived diſſalution ; and therefore, not being able to eſtabliſh 
that order on the direct cuſtom of Parliament, recourſe had 
deen had to the different precedents which were collected by the 
Committee in 1673, when the queſtion concerning writs of error 
was before the Houſe. - But beſides: that none of thoſe precedents 
related ro impeachments by the Commons, all of them which were 
criminal proceedings, and not mere writs of error, were criminal ap · 
peals, directiy contrary to Magna Charta and the ancient ſta- 
tutes ; perfiſted in, even after the ſtatute 1ſt of Henry the Fourth, 
chapter the 14th; and finally declared by the Lords, on reference 
o alk the Judges, to be contrary to law, in Lord Briſtol's charge 
of Lord Clarendon. Such precedents therefore, even if applicable, 
could be no legal foundation for the ſhort-lived order of 1678. That 
in thoſe caſes, the Lords had given a day to the parties, in the ſucceeding 
Parliament, which they had omitted in the preſent inſtance, even 
If they had the power to have given one; by which, according to all 
authorities, there was an incurable chaſm in the proceedings. The 
party was, without day, in court, and His bail finally diſcharged 
from their recognizances, which went only to have him before that 
Parliament; Mr. Haſtings therefore was not bound to appear, 
nor had the Lords any proceſs to enforce his appearance; 
t all events none to continue the proceedings, which were diſ- 
continued by no day having been given.—For this Hawkins's Pleas 
of the Crown, title © Diſcontinuance,”” where all the authorities 
are collected, was referred to—Again, on adverting te the precedents, 
it was faid that that of 1673 (founded too on the anomalous and it- 
legal proceedings alluded to) declared only that writs of errot con- 
tinued from ſeffion to ſeſſion; and nothing farther was done on the 
ſubject till 1678, when the Parliament was diffolved ſubſequent to 
the impriſonment of the Popiſh Lords under the pretended plot, 
The nation, at that time, was wrought up to a pitch of phrenty 
concerning Popery, and upon that ſubject, neither the voice of rea- 
ſon nor 4 could be heard. The Lords and Commons, the accuſers 
und judges of the Lords in the Tower, jointly examined Oates, and 
came to u reſolution of the exiſtence of the plot, on the ſole evidence 
of the perſon who could give it no exiſtence but by his charge on 
"the priſoners, who were afterwards'to be tried before the Peers 2 
which' fact was ſtated, to ſhew the diſorder and irregularity which 
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That on che 12th bf March 1678, to give colour to the con- 


lands of the impeachments, which by no reſolution before that 
time had been voted to have continuance, it was moved to declare, 
thatwrirs of error (Which by the reſolution in 1673 had been declared 


doo continue from ſeffioh to ſeſibn) eontitued from Parliament to 


Parliament; and a Committee was appointed to ſearch precedents. 
This was evidently done to give hs to what followed]; for — 
two days aftet, viz. on the 1th of the ſame March,without doing 
thing on the firſt order, it Was added (as an inſtruction to the Gaal, 
titres) to enquire alſd into the ſtate of rhe impeachments brought 


up in the laſt Parliament ; and in two afterwards, report was 


made to the Houſe, that ic on pern/al of the of the 49th of Mareb 
2673“ (Which, as had been ſhewn, 15750 only to the continuance 
of writs of error from ſeffion to ſeffion), and Widhoud ſearch of any 
other authority, or ſtatement of any one principle, that the ſtate of 
the impeachments brought up in rhe former Parliament was not al- 


tered, The Lords agreeing with that report, made the order of 


1658.” 
That order therefore was efabliſhed upon no havbbdecit cut. 


tom of Parliament, but food on a moſt ftrained and forced analogy 


to writs of error, which it was notorious never did continue from 
Parliament wo Parliament till the exiſtence of the order in queſtion, 
us apprated from the authority of Lord Hale and Lord Coke, and 
u deciſion of alt the Judges rep. Charles I. 

To thew that that order was made on the pur of the occafion, thi 
immediate and barbarous uſe which was made of it, on the trial an 
execution of Viſcount Stafford, was alluded to. Lord Nottingham, 
whoſe" authority had been cited for che continuance. of jnipench. 
mente, was Speaker of the Lords on that trial, and Kihlly echſent- 


ed that Lord Stafford ſhould have counfel, provided they did not 


tand near enough to prompt him; and that aged and infltm priſoner 


was refuſed the right of arguing che queſtion, whether his impench- 


ment had not abated. Perhaps, however, the M ok chat day 
were right, when they objetted tothe admlſſibility of Tuch rior wa 
the exiſtence of the order of 1678; but for — ay reafen, if u 


good ont, the argument now rurned the ochet way, fire the re- 


verſal of that order of 1678 by that of 188 3. The Yeverfing order 
was then ſtared, the language of Which, N contended, el de x- 


tendded td. ft was not à Yefolurion eher in chte abſtrust, of nn 


particular inſtance, that i mpeachments abated by rhe-dfffotution of 
Parliament; leaving — er or 76% kill landing us an exiſting 
refolurion, which might have left Future times to Lite one Judge 
ment againſt the other, as they happened to be poſt eonfonant do the 
opinions of thoſe who adopted che one or the other in argument. 
No, the order of N eut down * former; 
the words of it being - | | 
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0 —_—_ that the order of the/xgth.of March 1678-9 „ fall be 
« ewas and annulled as to impeachmentns. 
That if the Lords had juriſdiction to make the order of 1618, they x 
ſurely, juriſdiction to unmake it; as the firſt ſtood on noantece- 
dent euſtom or rule of practice; and therefore whils the order of 
168 5 remained in exiſtence, the matter Was not debateable, and the 
Lords (let the Commons vote what they might) cguld not, without 
an act of violence and caprice, refuſe the benefit of it to any man 
flanding before them in judgment. The queſtion, therefore, was, 
Whether the order of 1685 was in force? | As to that, it had 
ſtood on the Lords Journals from the time it paſſed, and no im- 
peachment had continued from Parliament to Parliament. Perſons 
impeached had been diſcharged from impriſonment on the footing 
of its exiſtence, and under i its direct authority; and the Commons, 
neither when it was paſſed, nor ſubſequently acted upon, had ever 
made the ſmalleſt objection of any inyaſion of their _— or 
of the law. 2 | | 
Having diſcuſſed the precedents of 1678 and 168; 35 it was 
Hid that the true way of ſettling their authorities, was to examine 
what was done by the Lords themſelves, and how rag regarded them 
the firſt ſubſequent, time that the point, occurred; and, alſo, to ob» 
ſerve how the Commons behayed on the ſame occaſion,  _ 
4 The, next precedent was of the Lords Saliſhury, and Peterborough, 
who were impeached of high treaſon in 2689. Parliament was 
diſſolyed in the beginning of 1689, and a new one met in the ſame 
12 In 2690 thoſe Lords petitioned to be diſcharged from! their 
mpriſonment, ſtating the diſſolution of Parliament, and alſo a 
free and. general pardon, "The operation of the pardon was referred 
to the Judges; on their anſwer, the queſtion, being, put for their 
| Ae from impriſonment, it paſſed. in the negative; and being 
then admitted « to bail, they remained ſubject to the impeachment, till 
they were diſcharged wholly upon the ſearch of precedents, and on 
che order of 3685. This would beevident to whogyer would look at 
the Journals, though it was not eaſy to ſhew it ta two hundred per- 
Lane, Who, d;,not 1 the precedents, 5 and who refuſed to look at them, 
That after ch apſyver, of the Judges, the matter ef pardon was 
nexer, diſcuſſed gain; but the Lords aflembled, on "rhe general queſ- 
3 che continuance of Unpegchmente z a Committee having before 
xointed . to ſearch. n the ſubie ct. It. appear - 
| rs. oyruals of of the 30 en 1690, chat the pe: 


2 ; dn that da Shot, 7 752 they bad eramined the Jour 


- 8 
K Wa — and, all — . Eden of mpeachmgnrs fince. that time, which 
5 Here in a liſt in 23 

2 brought by. Mr. Pets kram. the Tower, among all, which none 
Here found to continue from one Parliament to another, except 
4 40 the 0 
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i: The Lords who were Itty. fo long in the Tower ;”=—alluding to the 
Popith/ Lords, Who-'wete kept there under the order of 2678, and 
afterwards diſcharged under the order of 16853 which annulled it. 


It was upon this re — and not on the footing of pardon, that 


thoſe Lords were 


charged, The entry moeked all argument; 


it was only nech ffary to read it, The words were, 
After ton ſſderation of which reporty- and reading hs r 
© made the toth of March 1678, and the 22d of May 168 5, con- 
5. cerning impearhments; and long debate thereon, it was reſolved, 
e that Lords Salifbuty and Peterborough fliould be A from 


de their bail; and they were diſcharged accordingly. - 


What farther "hewed thar the pardon was no n in 
the diſchatge,'? if the ſtate of the proceeding were not in itſelf conclu- 


ve, was, that the pardon could not Have deſtroyed the ittipeach.” 
ment; even ſuppofing the parties tobentitled to it; but muſt have 
deen pleaded before the in bar to it; and on which the Com- 
mons, kcrbrding m every rule of law; as well as the moſt inve- 
tefats cuſtom and privilege in impeschments, muſt have been heard. 
Nothing remained therefore to be ſaid'on tllat caſe but the con- 
duct of the Commons. Their impeschment was put an end to; 


the ptiſoner diſcharged without "confent, meſſage," 


"Eommu- | ; 


nication ; and by a direct aff rmance of the order of bs, made on 
thie face of the Lords Jobthals | yet nd refolution Was dome to in 


the Commons, nor ny obſection taken by any body, thoyg h this 
happened when the Commons were in high & Are ength, 5 in che 


very day-Ipring « of the Revolution. 


"As an additional, proof that che Lords zel on he order 
of 1685, it would appear, that a Committee to vj precedents 


had been at the ſame time appointedy o on the motion, 0 f other eons. 


impeached, who were. allo diſcharged Toon Foes * 32 


precedent of, Lords' Salifbury and Peterborough 


the caſe of Sir Adam Blair, Mole, Gray, and Ellivtt, 555 had 


deen impesched about the ſame time with the t) two Lords. 
mittee was appointed to ſearch precedents, on their app 


A Cem- 7 


jon to 


the Houſe of Lords 3. and after continuing on bail. till the diſ- 
charge of Lords Saliſbury and Peterborough, they were alſo libera- 
» without communication with the Commons, and without any 
fubſequent objection or diſſatisfaction; though all thoſe proceedings 
were of the moſt public notoriety, and could not be . to the 


Houſe of Commons of that day, 


The Duke of Leeds's caſe in 1991, which followed. next in 
order, (and which would no doubt be relied on in favour of the con- 
tinuance) it was ſaid; made quite the other way. After the 
articles had been brought up, and towards the cloſe of the ſame | 
Pacliatieat, the Lords had y meſſage, reminded the Commons of 

G : ; 


their 
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their impeachment, and told them the ſeſſion was drawing to ſts 
cloſe. . Soon after the Parliament was diſſolved. On the meeting 


of the new one, the Lords, without: any new meſſage to the Com- 
mons, diſmiſſed the articles; entering on their Journals only, that 


in the former.) Parliament the Duke of Leeds had been impeached, - 
articles brought up, and anſwer put in; but that, the Commons not 


proſecuting, he was diſcharged, That that failure of proſecution 


muſt haye. applied to the expired, Parliament z for if the  impeach- 


ment had continued to the new one, a new meſſage ſhould have been 
ſent before the articles were diſmiſſed for want of proſecution, accord- 


ing to a privilege always infiſted.on by the Commons, that the Lords, 
on an impeachment, can take no ſtep but in their preſence. Ihe 
diſcharge was therefore, becauſe the juriſdiftion of the- Lords 
CD on a. ſubfiſting. im- 
peachment, as the Commons never made any complaint, as they 


did when Lord Samers was acquitted in their abſence. 


Thar thecaſes of the Lords Somers, Oxford, and Halifax, where. 
the entries were ſimilar to that of the Duke of Leeds, were open 


ts the fame obſervation. As to the laſt and only remaining precedent, 


namely, that of the Earl of Oxford; in 1517, that precedent, it was 
ſaid, 9 be yond⸗ all eren what effect a diſſolution was then 
- poſed io haye on. an im PEPE [og for if it had then been dubt- 


much mivre if it had bee n denie that a diſſolution would de- 


oy an img exchment, it Was Tee to believe that Lord Ox- 

d a petition to be diſcharged on 
the intervention of a prorogation only, even if a diffolution had been 
taken to be ineffeQtual; ſtill more improbable that the Lords 


ford could h ave been adviſed t to b 


wo have ſeri oully entertained ! it, and ſearched for precedents on 
E fubj 17-5 t was true, it was decided that the interve 


prongs ron had 10 terminated that impeachment ; but the language. 
k + who proteſted againſt the decifion, demonſträted that 
there wits büt one opinion concerning the effect of a diſſolution. For 
if "the Lords ' who voted againſt the effekt of the prorogatlon, had 


: _ theit bpinion'on the denial alſo of the effect of 4 diffolution, | 
— Lords muſt have ſeth that the vote Had ben given on 

erfal of the order of 168 5 whereas they fay; that as n 
in oppoſition to the other part of the Houſe, could fee no difference 
between 1 prorogatioh and diffcfution, they were afraid that the 
vote would ten#to weaken the order of 16865; x language perfektiyp 
abfurd; if they liad conceived that the vote had bern grounded on 4 
reverſal of it. The language of the Proteſt was therefore plainlyx 
chit, c We ark alf agteed about the effect of à diffolution, which Is 
« the ſettled praktice; but this vote againſt the fett of a pforoga-. 
„ Hon, whith we cannot diſtinguitm from a diffolution, may bring 
« even that 2 into doubt, "hich. Wad not meant to de bee 
vr tones. | 


Reference 


— 
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©-{Refefence was now) made to the caſe in Carthew *, where Lord 
Holt was ſuppoſed to have decided that impeachments were not aba · 
ted by diſſolution.” That caſe, it was urged, was an application by 
Lord Saliſdury to the King's Be Bench to be bailed before the Parlia- 
ment wet; and he was "properly ” told by the King's Bench, 
, that being inipeached' of treafon, he was not within the act of 
Habeas'Corpus, and therefore not being Ze jare bailable, the reſt 
was, of courſe, matter of diſcretion. The Court, indeed, took no- 
tice that commitments of the Lords continued notwithſtanding a diſ- 
ſolution of the Partiament. But the caſe which would probably be 
relied on for that doctrine, was Lord Stafford's, which was While 
the order in 1678 remained in force, which beat down all ſubordi, 
nate or collateral opinions; and befides that, the Houſe of Lord, 
which alone had juriſdiction to decide upon the exiſtence of the ar- 
ticles, made the deciſion, on the meeting of Parliament, in the 
very inſtance of Lord Saliſbury ; and without a murmur from the 
Commons, finally diſcharged that very impeachment which had 
deen the ſybje& of Lord Saliſbury” s application to Lord Chief Juſ- 
ride Holt, That Holt's opinion, on a collateral point too, and 
where the King's Bench had no juriſdiction, could never be op- 

d to the judgment of the Houſe of Lords, which had juriſdic- 
tion, arid which decided the very point in the very inſtance for 
which his opinion might be cited. The argument, therefore, 
might be reſted on the principles ſet out with; the judgments 
of the Court competent to decide, and an acquieſcing Legiſlature; 
nay, what was ſtronger than both, acquieſcing accuſers: for, be. 
ſides that it had been admitted that no impeachments before 1678 
appeared to have been continued from Parliament to Parliament, the 
caſe of the Duke of Buckingham, in the time of Charles the Firſt, 
ſhewed the ſenſe of the Commons themſelves on that ſubject. 
They had impeached the Duke, who had become univerſally odi- 
pus ; apprehending the loſs of their proceedings by diſſolution, they 
had ſent a remouſtrance to the King on the ſubject; but the Parlia- 
ment was nevertheleſs diſſolved. The new one met equally re- 
vengefyl againſt . yet inſtead of going on with the im- 
peachment, they addreſſed the K ing to remove him from bis coun- 
cils, on the imputation of the crimes charged by the former articles ; 
but the impeachment was never mentioned again, not even in 
debate. It was worth obſerving, too, that Sir Edward Coke fat in 
that Parliament, who had been removed from his ſeat in the King's 
Bench by Buckingham, and, who had alſo made hjm Sheriff, to pre- 
vent his return to Parliament; yet it never occurred to that great 
lawyer, with all his reſentments about him, to conſider the proſecu- 
hoy 4 axiſting—Yonce ; was contended, that the precedents all went 
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aught to keep in view the general principles of Engliſh cri- 
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to che utter extinction even of the artigles in the Lords Houſe by 
the diſſolution of Parliament, Without the right of proceedipg eve 
de non on the trial, for that in ever one of the precedents the 
artieles had been only carried vp, and uo proceedings had been had 
in the original Parliament, which had Tegeiyed them, b ven the 


ſolitary order of 1673 had not declared that an impeachment in 
part. proceeged upon, remained in fax ug, to be taken up again, 


without a/,ce+commencement of trial; ſo far from 1 it, it appeared | 
to be worded. to repel ſuch a concluſion. For though, ; an dhe very 
ſame order, the Lords had declared, in the abſtract, chat writs of 
error, an which no, trial could exiſt at all, ta be * and divided, 
continue from Parliament to Parliament ; . Vet, in the next line, 
when) they came to impeachments, they ſtudiouſſy ly changed t the ſtile, 
and inſtead of declaring generally that impeachments alfo continued 
from, Parliament to Parliament, they oply reſolved that the diffolu- 
tion did, not alter the ſtate of thoſe impeachments brought up in the 
preceding Parliament ; a declaration which, as no trial had begun og 
them, could not be brought to bear upon the preſent impeachment. 
Leaving therefore the queſtion of the total abatement to reſt, fox 
the preſent, upon the authority of the precedents only, though they 
might be fortified by ſolid principles of law, a much. gregter queſtion 
lay behind, which the reſolution, though its meaning was avowed, 

did not diftin&ly expre(s,z viz, Whether , ſuppoſing the articles them. 


elves did ſtill remain, of record, untouched by the diſſolution, the pre- 


ceedings bon them exiſted in flatu quo ? 2 poſition not only without 
ſupport from any ove precedent, but repugnant tc ro every principle 9 
Engliſh jukice. | * 

- That in order to decide upon both the ueſtions, 7. c. 
either upon the exiſtence of the impeachment at kf after a diſſo- 
lution, or its exiſtence in Natu quo if it ſtill remained, the rinci- 


ples of Engliſh criminal law, and the rules of criminal trial i in other 


caſes, ſhould be conſidered; becauſe the conſtitution, in permittin 
the exiſtence of a Court of Impeachment as à Supreme Criminal 
Court for high and extraordinary occaſions, could never have in- 
tended that ir ſhould bring all the other laws into diſrepute by an 
avowed departure from their principles or deprive' the ſubje eis of 
England of the great protection of Englim jaſtice, applicable to 
every other occaſion. The nature of the triaFby impeachment, de- 
prived the accuſed of many advantages which the law had provided for 
the ſafety of accuſed perſons in all other "cafes 3 therefore the 
reaſovings from other proceedings would not cloſely apply; but 
in the abſence of precedents, the univerſal ſecurities and ſanctions 
of juſtice onght not to be farther violated, than neceſſarily and una- 


| voidably flowed from the very frame and conſtitution of the Court. 
"And in conſidering whether the impeschment at all continued, or, 


if continuing, could 20 on in an uninterrupted courſe, the Houſe 


minal 


* 


Pg 
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minal law and Juſtice, and to apply chem as far as precedent and 


. found afialogy would ſupport the application. That it was proper 


to bring in review before the Houſe, the anxious ſolicirude of the 
conſtitution, which, was but another name for the law, to protect 
perſons accuſed from all vexation and oppreſſion; proviſions which 
conſtituted the great characteriſtic of Engliſh liberty, eftabliſkied for 
ages, and which other nations were now ſtruggling, through blood 
and. confufion, to obtain. An impeachment A as was 
propoſed and infiſted on, violated them all. * 

The firſt ſeeurity was, that perſons accuſed ſhould be brought to a 
ſpeedy, or-rather-an immediate trial, to avoid long impriſonment, 
and the anxious miſeries of a doubtful. condition. - This was am- 
ply provided for by. the Habeas Corpus Act; which enabled a perſon 
arreſted to call upon his accuſer to bring forward his indictment the 
firſt ſeſſion after his impriſonment, and to try him on it at the next; 
on failure of which, he was, in the firſt inſtance, entitled to bail, 
and in the lat, to a final diſcharge from the accuſation, -- - 


That if ſome limitation had not applied to an impeachment, by its 


being a progeeding confined to a Parliament, it appeared ſtrange that 


the proviſions of that ſecond Magna Charta had not been extended 
to that caſe, or at leaſt ſome convenient limitation enacted, conſiſtent 
with that ſpecies of proceeding; for if impeachments might continue 
beyond one Parliament, they might continue for life, and operate to 

rpetual imprifoament, The liberty of the ſubject would then no 
hon depend on the law, but on the will of one branch of the 

Legiſlature. 

The next great ſecurity was, that the, perfons appointed to try, 
were to be purged from all prejudice by the challenges of 
the priſoner. It was true, that the conſtitution of the Court, 
where the Judges ſat by inheritance or ereation of the Crown, to a 
certain degree ouſted that great privileges and in one Parliament, 
or in the courſe of trials in general], 'its operation in ſo large a body 
could not be very dangerous, But if it could continue from Parlia- 
ment to Parliament, without limitation, the party impeached might 
come at laſt to be judged by ſtrangers to his impeachment, and, what 
was worſe, even by his very accufers ; who, coming up from the 
other Houſe by ſucceſſion and creation, would judge upon property 
and life, on their own accuſation; yet without the poſſibility of 
challenge or objection from the acguſed. The law of England 
could never mean to ſubject any of its ſubjects to ſuch a horrible in- 
quifition, If ar the time of the Union, the Legiſlature had 
thought that- an impeachment could have had ſuch continuance, it 
ſeemed reaſonable to ſuppoſe that a clauſe of diſqualification would 
have been introduced, to prevent the Peers of Scotland from fitting 
as judges on 8 the ficſt ou of which * by no pollibility 
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| The hat gregt rule of Engliſh trial was, that the trial, once be. 


gun, ſhould go on without alteration or. ſeparation, to preveyt imy 
reſſions from apy ſource but the evidence; that the evidence ſhould 


* 


given by the witneſſes in preſence of the proſecutor, the priſoner, | 


and the Court; and that the verdi& ſhould be given en the recent 
view and recollection of it, Here again, the frame and conſti- 
tution of the Court of Impeachment, to a gertain extent, deprived 
the ſubje8 of thoſe valuable privileges, But Kill, conſidering ir as 


3 trial In once Parlament, the evil, though to be kpenged, had its li- 


mits. The proſecutors were the ſame ; the Court nearly ſo ; and the 
evidence might, during adjournment, or even prorogation, be, with 
the aid of notes, recollected. But what was the caſe when the Par- 
lament was diſſolved? It gould not be ſaid that the pendency of an 
impeathment deprived the people of the free choice of their repre- 
ſentatives ; not one Member, therefore, of the former Parliament 
might return, by election, to the new one. How, then, was ſuch 
pew Houſe of Commons to proceed ? eo ABT IS 3 . 

Suppoſe the former Parliament to have been diſſolved juſt when 
the accufed had made his defence, and that while the evidence on 
which his accuſation reſted was freſh in his own memory, and pre- 
ſent to the recollection of the Managers and the Lords, he hed reſted 
his whole defence on obſervations oh that evidence, without calling 
witneſſes; appealing to tne honour of the Managers for the truth 
6f them, as well as to the juſtice of the Houſe—ſuppoſe, when he 
had thus finiſhed, and had impreſſed even the Commons themſelves 


with his innocence, the Parliament had been diffolved ; how 


could ſuch a trial proceed in fatu quo? Were the new Com- 


mous to reply to the priſoner, whoſe defence they had never heard? 


or was the priſoner to make it over again, when the foundation of 
it was forgotten, in order that the new Commons might hear it ? 


And ſuppoling he could do it, it would ſtill be obſervations on evi- 


dence which the Managers had never ſeen, and of which there was 
nd record, and which, even if recorded, would be written evidence 

contrary to the genius of Engliſh law. Suppoſe even an interval of 
years to exiſt; which might often happen, between the giving of the 
evidence by the witneſſes in one Parliament, and the hour of delibe- 
ration and judgment in the next; and ina caſe, roo, where a judg- 


ment of guilt or innocence might abſolutely depend upon the moſt 


accurate recollection of the proofs; in what ſituation would the 
Lords and Commons ſtand upon ſuch an occaſion? The Lords 
who had ſat from the beginning of the trial, muſt judge wholly from 


the injudicial notes of a ſicepy clerk, and Gith but à feeble recol- 
JeQion of the oral reſtimnony ; and the new Lords, open to no chal- 


Tenge, could judge from no other poſſible ſource, never having eren 
feen the witneſſes who delivered it. In the ſame blind man- 
ner muſt the Commons demand judgment againft a perſon whom 


* «v+by 815 1. 


the old Commons, who had heard the evidence, might have acquinted, | 
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By, ſuch. rules of trial, who would deſtroy the life of a ſpar, 
row, or even pluck a feather out of his 2 What would the 


Judges, az well as the Lords, ſay to the caſe of a Peer indifted for 
murder in the King's Bench, and whoſe indictment was brought up 


by certiorari for trial, as it myſt be, into the Lords Houſe, if, pend- x 
ing ſuch a trial, and whe the moſt important witneſs was under croſi 
examination, the Parliament were diſſolyed; - would the witneſs be 


ſet up again a tweſvemonth after wards, to go on with what he had 
been ſaying the year before? or would the trial begin de novo f 
That that part of the argument might reſt on the anſwer which the 
Lords and Judges would give to that judicial queſtion, where the 


Commons could haye no pretence of priyilege ; and if it were an» 
ſwered, that the trial ſhould begin de nove, upon what principles | 


ſhould a Commonegx be expoſed to dangers on an impeachment, 
which could not helong to a Peer, on an indictment for the higheſt 
prime? 


n now almoſt Fug againſt the motion, it was, ; 


nęral, added, that in the lapſe of ſeven centuries, no criminal 
15 in any Court had ever been interrupted, and taken up again /x 


fats quo; nor had any one impeachment ever been ſo continued from 


one Parliament to another; nor before that moment had ſuch a po. 


tion been ever hinted at by any hiſtorian, or aſſerted by any man liv. | 
ing, in or out of Parliament, The caſe of the Duke of Suffolk | 
was an extraordinary one to lock to as a precedent. The ne- 


ble Duke had been baniſhed, and his enemies, not thinking that 
4 ſufficient puniſhment, moved an impeachment in that Houſe z but 


it was not true that a trial had been begun in one Parliament and 


1 in the next. While thoſe proceedings, however, were go- 
ng on at home, the noble Duke lay dead in France. One inherent 
principle in the conſtit ution was, that the Crown commanded the 
activity and exertion of its different powers. In ſupport of that po- 
fition, the general adminiſtration of juſtice, and the hardſhip attending 


| the diſcontinuanee or revival of ſuits in ordinary Courts of Judicature, 


were referred to; adding, that there were always days appointed tor 
putting in appearances. That the ſame rule of law obtained in the 
Parliament; by the King's proclamation a ſeſſion was to be holden 


upon 3 particular day; and upon the authority of Lord Coke every 


ſeffion is a new Parliament; and new bills are uſually brought in. 
Thar there was a great difference between writs of error and appeals 
and an impeachment ; writs of error and appeals being regulated by the 
laws and vyſtoms of the realm, modified by the uſage of Parliament i 
but an impeachment was always governed by the law of Parliament 
only. That upon a diſſolution, impeachments muſt abate, fince a 
perſon impeached was put without a day, which conſequently enti- 
tled him to his diſcharge. That the Houſe had no power to revive 


an i Ss bnee it Was an acknowledged principle, inherent 
in 


* 


in flatu quo? for if the queſtion meant that it was depending in 
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ha the conſtitution, chse the Parliament mould die, and all it pro. 
peedings determine with Its exiſten ce. 

It was again aſked, Whether the word depending meant dependin 
fal gav, no one could he ſitate to declare that it outraged every idea 
of judicial proceeding. So far from its being a propoſition, the 
maintenance of which was eſſential to the privileges of the Commons 


of England, it was a doctrine which militated againſt their privileges. 


That they gave up their privileges in giving up the point of abate 


ment, ſince one of the moſt efſential privileges of the people was ſecu- 


ery and protection againſt indefinite trial, the protrafted and tes 
fious trial to which the doctrine of non-abatement led. That it was 
not only abated as to the fat gyo, but abated with reſpett to the record 
jn the Houſe of Lords. It could not ſurely be imagined” that the laſt 
Houfe of Commons could bind the preſent by any one of its xeſolu. 


tions—if it had the right ſo to do, it muſt alſo have the meansit 


tould not; nor could a blade of graſs, the property of any gentleman 
of Janded property, nor the fmallef coin, the property of any monied 
man, be touched by any reſolution of that Houſe; then how could 


. 2 reſolution' of the Houſe hold a ſubject of this country bound to an- 
- Fer from year to year? It may be ſaid, Shall a Miniſter adviſe the 


King to diffolve the Parliament, that he might free himſelf from an 
impeachment? To this it might be anſwered, that perhaps the 
King might be properly adviſed to diſſolve the Parliament, for the 
purpoſe of ſeeing whether the impeachment they had brought was 
countenanced by the people. Precedents, when militating again 


truth and juſtice, were to be received with jealouſy. But they 


were/#lways to be conſidered moſt attentively, becauſe if they had, 
by their uniformity; conſtituted a rule of law, it was wiſe and 
prudent that they ſhould not raſhly be departed from. Did they 
dere too much in requeſting time to ſearch for the true 
rule of law, in the concurring precedents on the caſe? That the 
precedents were uniform and concurring to the ſupport of the argu · 
ments, except in the ſolitary inſtance.of 1678. If however the pre, 
cedents were abſurd, yet if they had made a rule of law, and that rule 
was eſtabliſhed and underſtood, it was of more conſequence that 
the rule of law ſhould be acted upon, than that that impeachment 
fhould be continued upon any abſtract principle of theoretic benefit. 
They ſhould ſolemnly alter the rule by an act of the Legiſlature, 
and not abet a fide-wind proceeding, againſt the rule ſo eſtabliſhed, 
That the continuance of the impeachment was farther illegal, becauſe ir 
was not before the Law Judges, nor proſecuted by the ſame. accuſer- 
as at the outſet. The integrity of the cauſe was yiolated, it 
being an invariable rule in criminal juriſprudence, that the Judges 
and the accuſers ſhould be the ſame throughout. It was then aſked, 
Whether in the caſe of Earl Ferrers, if a diſſolution had taken place 
it might net Kaye becn pleaded in bar to judgment? And in war 
en 
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end it was averred that the Crown ought to have the right of dif- 
ſolving, for the purpoſe of abating impeachments, to ſee the ſenſe 
of the people. And if the ſecand Houſe of Commons ſhoyld t 
fit ta revive the charges, they ſhould ſee the whole caſe, or other. 
wiſe they could not conſcientiouſly make up their minds upon the 
ſubjet, It was denied that the Lords having appointed minutes ta 
be taken, furniſhed thereby good evidence for the new Houſe, in, 
aſmuch as the demeanour of witneſſes went a conſiderable way in — 
termining what degree of credit was to be giyen to their evidence; 
and in the end it was ſaid, that in civil cauſes the rigour of evidence 
Was nonſenſe, in compariſon of what it was in criminal procedure, 
Jy surronr of the motion, it was confidently ſaid, that after hav- 
ing examined, with all poſſible accuracy and attention, ſuch pre- 
cedents as were analogous to the caſe in queſtion, each of them went 
decidedly in favour of the impeachment remaining in fatu quo, The 
owth- and developement of the principle of impeachment was tra- 
ced from the-reign of Edward IV, for the purpoſe of ſhewing 
that in its relation ta the effect of a diſſolution, it was preciſely 
the ſame for impeachments as for writs of error and appeal. Various 
inſtancey were produced of writs of error not abating prior to 1673, 
and thence it was concluded that the report of the Lords Committee, 
and the reſolutions of the Lords at that time, which had remained un- 
ueſtioned eyer fince, were founded on precedents, and what was 
clearly underſtood to be the praftice of Parliament. That the report 
and reſolution of 1678, reſpecting the continuance of an impeachment 
after a diffolution, were grounded upon that of 1673; ; becauſe both 
. ee and writs of error ſtood fo triftly connected in prin- 
that it was impoſſible to make a diſtinction between them, 
tas the reſolution of 1673 could not have been adopted merely as 
a colourable foundation for the reſolution of 1678, becauſe when 
the former paſſed it was impoſſible that the caſe to which the latter 
applied, could have been foreſeen ; and that when the Earl of Danby 
applied to the Court of King's Bench to be bailed after the diffolu= 5 
tion of Parliament, the Court recognized the doctrine, that the 
impeachment did not fall to the ground in conſequence of the diſſo- 
lution, as the known and eſtabliſhed law of Parliament. -On the 
precedent of 1685, by which. the reſolution, as far as it reſpected 
impeachments, was reverſed, it was remarked, that its autho- 
rity was of no avail, the Commons having been corruptly choſen 
and wholly devoted tg the Court the principal evidence for the 
proſecution, Titus Oates, convicted of perjury; and conſequently 
incompetent ; ; and the reſolution itſelf paſſed without any examina® +» 
tion of precedents, not generally with expreſs limitation to the par- 
ticular caſe. Hence it was inferred, that from the caſes of the Lords 
Saliſbury and Peterborough, 1690, it was underſtood to be the law 
of Parliament, that impeachments do not abate by a diffolution z and | 
gfter, much ux and management, they were at laſt diſcharged -. 
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bye vefolution firifly applicable to their parcicalar cafe und la 


no reſpett affecting the genera! queſtion. Bren the caſe of. the 
Carl of Oxford, iu the ycar 2727, would, as far as it proceeded, 
warrant a fimilar concluſion. It behoved the Houſe to uſe tho 
utmoſt eircumſpeRion, in aſcertaining how far their right might be af. 
fected dy the doubt which appointing a Committee to ſearch for yre. 
cedents would imply, The friends of Mr. Haſtings ſhould re- 
member that his caſe was unconnected with the general queſtion : 
that if it were proper for the Houſe ta proceed againſt him, the re- 
'vewal of the impeachment would be a greater hardſhip than to takg 
it up where it then ſtood ; and that, at all events, neither the length 
of the proof, nor the magnitude of the crime, could, with any 
ſhadow of decency, be ſuffered to protect the criminal, The Houſe 
was then earneſtly adviſed nat to put it in the power of the Crown 


to ſet aſide an impeachment by a diſſolution z or of the Lords, to 


defeat it by delay; which, as they might chooſe on what and how 


many days they would fit each ſethon of Parliament, they might be 


able to do, were a diſſolution not to carry it into effect. On the 
prefent occaſiqn, it certainly was the duty of the Houſe of Com- 
mongs entirely to clear away all doubts which might have ariſen con- 

ferning the nature, force, and extent of their own privileges; | 
to ſtamp a double certainty upon the caſe in queſtion; and thus, 
whilſt they did honour to themſelves, to confer one of the moſt im, 


portant ſervices in their power upon poſterity, The queſtion 


was no leſs, than whether the right of the, Commons to impeach 


mould exiſt ; for it was ridiculous to affirm that the Commons had the 


right to impeach, if it was coupled with a power in the Crown ta 

event the efficacy of an impeachment at any period, which might 
Fav the purpoſe of the adviſers of the King, and deſtroy it even ig 
the moment of conviction and judgment. . | 

That a right admitted and acquieſced in for «centuries, way 
not to be ſuppoſed dgubrful, becauſe ſame ingenious men had 
endeavoured to bring into queſtiqn, what their anceſtors (had 
agreed in for three hundred years; and if forced analogies and ſcep- 
tical arguments, from vague and unſu ported theories, were to be. 


the grounds of appointing Committees of Enquiry into the privi- 


leges of the Commons, there was no right ſo eſtabliſhed but might be 
called in queſtion, and no privilege, however neceſſary, but might 
be diſputed. Not a line in the Journals af the Commons could 
juſtify even a doubt; and if doubrs were to be raiſed by inveſtiga- 
tion of the Lords Journals, no Member of that Houle would look 
into thoſe Journals for the privileges of the Commons, nor 
ak the opinion of a Houſe of Peers upon, the extent of the 
Commons. powers. They alone were competent to declare 
their own privileges; and there was an end of the power of im- 
peachment itſelf, if they were to inquire of the Lords what were 


limits, and calmly ſubwiz that important privilege to their fole 


R determination, 


determination. - In chis view of the ſubje&t, it was idle to 


| ſearch for precedents, becauſe the principle was à matter of daily 
practice; for three years the Houſe had gone on with the trial, from 


ſeſfion- to ſeſſion, from prorogation to prorogation ; and that in 
principle and in law, there was no difference between diſſolution 
and prorogation, between a new ſeſſion and a new Parliament. 
It had been admitted that the courſe of deciſions of a compe- 
tent court were ſufficient to form the law z though it could never 


be admitted that any decifon of the Houſe of Lords could 


make the law. Their decifions, confiſtent with principle, were the 
beſt evidence of the law, which the Houſe could not make by its re- 
ſalmious. - That very principle, however, proved the impeack- 
ment did not abate; for no courſe of decifions, not even one autho- 
rity, could be produced for its abating, but the miſerable deciſion of 
the year 2685, which waz to be raked from the aſhes in which it had 
lain ever ſince it had paſſed, deſpiſed and forgotten by the very mem 
who made it 3 contaminated and difgraced by the miſerable circum- 
ſtances which gave it birth, and the difgraceful times in which ir 


happened. That the queſtion. had been attempted to be reaſoned, 
upon principle, upon analogy, and upon direct authority. It was too 


ohvious that the Miniſter who committed a crime deſerving of impeach- 
ment, would be the firſt to give himſelf indemnity, by the commiſſion 
of afreſh crime. With regard to analogy, the foundation of analogical 
reaſoning conſiſted in proving the admithon of a principle in one in- 
ſtance, and drawing from thence an argument, that in fimilar pro- 
ccedings, and in like caſes, the ſame principle ought to be admitted. 
But it was remarkable that in all the analogies introduced into the de- 
date, much care had been taken to fly from analogies to other judicial 
proceedings in the Houſe of Peers, and to apply to ſuppoſed ana- 
logies drawn from other courts, and other proceedings founded up- 
on other principles and ſtanding in circumſtances entirely differem 
and diſtinct from thtiſe in which the two Houſes ſtood with regard 
to any proceeding before the Houſe of Lords in its jũdieial capacity. 
Among other analogies, bills of attainder and other legiſlative pro. 
cexdings had been alluded to, which were unqueſtionably. abated 
and. deſtxoyed by a diffolution, But if there was any 


detween the two ea cs, the objection to the argument was, that it prov. 


ed tod much. Unfortunately, bills of attainder, like other legiſlative 
Proceedings, ended with s ſeſſion, and were deſtroyed by a proroga. 


tion, equally as by a diſſalution. Where had the analogy lain for four 


years Had the friends of Mr. Haſtings been ſo negligent as not 


to-remark the ſimilarity between impeachments and bills of attainder 
till then? Or if they had remarked it, why did they not come for. 
ward with the analogy, three years ago, convey the knowledge to 
the Houſe, and inform them that they were proſecuting Mr. Hat. 
iogs without any authority, becauſe impeachments were like bills of 
a:32ndpr; and ended, © they did; with the ſeffion of partiartent in 
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which they "tolhmdneed? That it titver had been doubted withfä 
thoſe walls, that impeachnients continued from Parliament to Par- 
liament. In truth jt could hardly be ſaid with fairneſs, that it had 
ever been doubted any whefe. Before the queſtion was agita- 
red with any party view; in the cife of the Popiſh Lords; the great 
Lord Nottingham, 4 man erhinently learned, to whom the profeſ- 
ſton of the law owed as much as to any man; who had done more 
to form aud improve one brauch of our law than all who had ſue- 
ceeded him ;—that great Judge, In declaring the cauſes of holding 
the Parliament, and ſpeaking for the Crown itfelf; had ſoletmily 
and deliberately been of opinion; that a diſſolution made no altera- 
tion on an impeachment. Upon the meeting of Parliament in the 


year after the Popiſh Lords were impeached; addreffing bimſelf to 


the Commons, he informed them that the King had; during the 
diſſolution of Parliament, been applied toy to liberate thoſe Lords]; but 
that he had thought it right to reſerve ther for juſtice, and de. 
fired the Commons to proceed ſpeedily with their trials, that they 
might not ſuffer the thiſeries of indefinite confinement; Befort 
he had directed the Commons to procted upon the trials, he muſt 
have been of opinion that the trials were in exiſtence. When the 
queſtion came afterwards in the next ſeſſion to be agitated, it was 
ſolemnly ſettled by the reſolution of 1658, that the ſtate of impeach - 
ments was not affected by diſſolution of Parliament; not upon the 
ſpur of the occaſion, hut upon mature de liberation and enquiry; 
upon following up the principle which was firmly eſtabliſhed in 


the year 1673, and which never fince had been controverted. 


Much abuſe had been thrown on the times about the year 1678. 
It was true they were times of much ferment, but it was to the 
fermenting of the great ſpirit of liberty at that time, that we 
owed our very exiſtence, even the meeting” in that © Houſe 


then to diſcuſs that queſtion. That ſome cheeſſes might have 


been practiſed, could not be denied; and the particular ex- 


iſtence of the Popiſh plot might be a chimera. But the fear 


of popery, and terror for the loſs of liberty, were not at that 


time ideal fears. It was to the ſpirit of our anceſtors then, and 


to the principles which they ſucceſsfully maintained; that this coun · 


try owed the Revolution, and the exiſtence of «ue preſent family 


upon the throne of the kingdom. Let thoſe times be what 
they might, the refolution · in queſtion was not tainted by any 


thing which might be bad in them. It had nothing 4 o ih the 
Popiſh plot. The queſtion was agitated In the impeachment of Lord 


Danby, impeached for crimes totally diſtinct from the plot, and 
decided by « Houſe of Lords,” certainly not particularly inimica? 


4 


to that Miniſter, After that period the queſtion came again to 


be mentioned in the Houſe of Commons. In one of the conferen · 
ces with regard to Lord Danby, the Managers; among other things, 


peported, that one of the Lords had pur the Commons in mind that © 


they 
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. they: nad gained two great points in that Parliament, viz; that im- 
Y ents continued from Parliament to Parliament, and that the 
Impeached Lord muſt winhdraw. The Managers for the Commons 
replied, that thoſe points, were agreeabld;to the ancient law and 
rule of Parliament. The propriety. and truth of that anfwer was 
not at the time queſtioned by any. man. No one therefore could 
doubt hat he found above one hundred years ago declared by great 
and able men, and admitted by the whole Houſe of Commons, to he 
the ancient law and uſage of Parliament. Upon that law; Lord 
Stafford was tried and executed; and in his caſc it was ſolemnly de- 
cided. Much had been ſaid with regard to that trial, namely, 
that the witneſſes wereperjured, and that unfortunate nobleman had 
A hard fate. But if the witneſſes were believed, the conviftion was 
juſt ; the orher circumſtances of the trial, and the mode in which it 
was conducted, were little liable to objeftion. The form of 
conduQting a wil, the principles which directed it, the queſtions of 
law which arofe in the ceurfe of it, were not to be ſet afide becauſe 
the witneſſes happened to be perjured, or even becauſe an innocent 
man had loſt his life by their being believed. That about the period 
when thoſe things paſſed in Parliament, the yueſtion had more than 
once occurred in Weſtminſter Hall, where it was equally admitted 
as law, that impeachments continued netwithſtanding a diffolution. 
Lord Danby and the Popiſh Lords had applied'to be bailed ; if an 
idea had prevailed of the abatement of the impeachment, their appli- 
cation dught to have been to be diſcharged. But the Court 
would not even bail them, till Jefferies was made Chief Juſtice, 
Bailing was an affirmance of the commitment, and therefore a direct 
authority that the impeachment ſubſiſted. Upon, looking into the 
caſe of Fitzharris, there was ground to, ſay, that the queſtion had 
been ſolemnly determined by all the Judges of England. Fitthar-/ 
ris had been zSerly impeached by the Commons of high-treaſon ; 
no articles were preſented againſt him; Parliament was diſſolyed. 
He was afterwards indicted for a ſpecial treafon under an act of 
Charles the Second; he pleaded that he was impeached. In the 
courſe of the Außen of the plea, his Counſel often endeavoured to 
argue that impeachments continued from Patſiament to Parliament. 
Had the law been elrarly otherwiſe, it would have been eaſy to have 
oo them, What fignifies all this argument? The impeachment is 
gone * So far from it, the Chief Juſtice ſtudiouſſy ayojded that 
queſtion z an. when they were preſſiug to argue it. ſtopped them b 
telling them, — the only queſtion before the Court upon the plea 
was, Whether — 2 impeachment for treaſon cauld 

pleaded in bar of an — for the particular treaſom ſet 
forth? In the courſe of the trial, 3 
Fier harris inſiſted that it bad been, after the diſſolutiam of 
Parliament, wlemuly reſolved. by all the Judges, that che King 
could not proceed ypon the indiftments againſt the r Lords ag 
 accoung 


— — 


* 
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actount of che impeachrietts which were then 1 | 
them: the chief anſwer made by the then Attorney-General was 


that that was an extra · judicial opinion. Though that opinion 


Ves entra-Jadicial, till it had all the weight of an opinion of the 


twelve Judges; an opinion which they could not have formed 


if they had not thought impeachmetits did not abate, and that 


« diſſolution of Parliament had tio effect whatever upon the ſtate 
of an impeachment, 

After all this, it might have been ae that the point 
was clear; but in the firſt day ef the firſt Parliament of James the 
12 in the moment of ſefvility and adulation, the Houſe of 

rds thought proper to reverſe the order of 1678, fo far as related 


to impeachments, and next day to diſcharge the Pepiſh Lords. If 


ever there was a time dangerous to the liberties of this country, it 

was that period: a weak and bigoted Prince upon the throne ; a 
packed aud garbled Houſe of Commons almoſt named by the Crown, 
in conſequence of the violent and arbitrary deſtruction of the char- 
ters of the different corporations and a people brok en- hearted and 
almoſt worn down in their repeated ſtruggles with the Crown; 
added to all which, had the Houſe of Commons been differently 
formed from what it Was, to proceed with the proſecution was im- 
poſſible. The principal witneſſes were convicted of perjury ; yet in 


- ſuch-a time, and under ſuch circumftances, even the then Houſe 


of Peers was affiamed to declare the reſolution. of 1658 not to be law, 
On the very day in which that miniſter of wickedneſs. Jefferies 
took his ſeat as a Peer, it was reverſed, without putting any decla- 


ration in its place, without enquiry, without examination, without 


the knowledge of the Commons, and without daring to look in the 
face the very reſolution which was attempted to be reverſed ; the 
Proteſt expreſiy ſtating, that it was not ever ed to be read, 
throng b #epeatedly called for. That ſuch a * ſuch a time, 
and under ſuch circumſtances, was now gravely contended to be 


ſufficient to overturn ſettled law, deſtroy every principle, and tram- 


ple upon the privileges of the Commons. But had even that caſe 
been regarded and followed? The very man who made it deſerted it. 
It had ſerved his purpoſe, and was laid by for ever. Not many years 
afterwards, in 1688.9, Lords Saliſbury and Peterborough were im- 

z-and after the diſſolution they applied to the King's Bench 


to be bailed. Lord Holt was then Chief Juſtice, a man of as great and 


reſpeRable character as ever ſar upon the bench, but certainly not 
remarkable for his great reſpe for the privileges of the two Houſes 
of Parliament. He was the friend, and had been the Counſel of 
Lord Danby. In his cafe he häd had opportunity to confider the | 
ndrure of * that very queſtion muſt therefore have 


deen before him, and D 
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% which had Hberated hi client; Let ticither the Lords ap- 
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4 


it 


Lo 


ſed to bz 2 grounding their judgment, 
reſting their — 4 What — ; . that 


Judges 


| refu 
and reſting 


F 


theb- the Lords themſelves, or the Judges; an des thät the res 
ſolution of 188% had altered the law; would the otic hive total! 


[2 #4 _ 


F 


7: 
i 


their application to the court; aud rhe other totall 
in their jdegwent, 4 folemn determinktiof ttiade op! 
 befote; aud within the poſitive knowledge of both the 
"and ihne Judges? Upon the meeting of Parliament thoſt 
üppiied to the Hotfe of Beers; ho; indeed, a ook 4 
Cominitt6e to ſearch precedents, and did attempt to involve their 
caſe Wiek rhar geberal queſtion; bir with that ede tion cit ea 
had" nsthing to dv; An act of genieral pardon had paffed. A 
queſtion Wis put to the Judges, wherher thibir caſe fell within it; 
The'Jadges were of opinion, that 'if The offences were committ 
under certain circumſtances; they were within ihe a&; ind o 


* 
. 


1 
— 
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k ſubſequent day they were diſcharged! It wus impoffible to read 


the Proteſt; and not tü ſee that the pardbn was the ground of the 


lying to be bailed; ner the Court in refuſing to bail them, take the 
4p have bad a) oper tben) the Chief Juſtice and alt the 


; Wag ſettl6d and fired the Jaw upon the point Had ei- 


2 


diſcharge; The Prote ft ſtates the proceeding te be extra-judicial - 


ind without proper parties; compldigs that thè Commons were not 


heard, and that even the Houſe häd not been attended with pre- 


eedewn of the effect of pardon; Nothing could be tore ridiculous 
that ſuch a Proteſt, if the Lords had been diſcharged; becauſe the 


impetchivent way st zn end. To haye heafd the Commons would 


have been itn no proceeding being in exiſtence; Th have 


1 


enquired #bout pardons mult have been idle, becauſe. the Lords. 
a But had che pte- 
eedent been followed fince # The ſame peiſon who Had beep im- 


were diſcharged on i ſeparitte and diſtin& ground. 


peuchel 20 Fatt of Danby, was in i695 linpeached as Duke of Leeds 4 
be la "winder fmpeachment for 0 —— and through — 
Parliaente. How Aid it happen that he never claimed the bene - 
. $1 of thi N 1663 After five years and three diffalutions, 

the Houſe of Lords job, vp. bs xls, but did not declare- chat it 
Had long been ar 26.94. They ated. upon it as c pending pro- 
Leeding and diſmilfed fe; * he Commons nor profeduting c'*, which 
vas a direct authogidy In the preſent caſe. About the ama period 
(ce year, 1994), Led Mals had again occation-to cohifider the 
low. of | ine in deciding the cate of Perers: and Bes- 
| bing, cepocte d in iath Med: Rep. 604 in which he declared, bar im. 
| 2. . cb /ome proceedings hau been lad, and Parllament din 


You E Fofte$ 


be continued in a ſubſequent Parliamints Mr. Juſtice - 
. H 
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expreſaly the caſe of Lord S$aliſbury,. as n 
| hobo; pate rom ie and reaſons from it in a manner which 


It was impoſſible: he ſhould have done, if be had been of opinion 
that his, jmpeachment. had been ended by 4 diſſolution, To all 


| . authorities, parliamentary and legal, nothing was oppoſed: but 


the proceedings in 168 j. That an attempt had been made to argue 
a as from. che Proteſt in the caſe. of Lord Oxford, in the 
year 1717, urging that it muſt have been admitted in the debate; 
that diſſolution would abate an impegchment- . No. ſuch admiſſion 
could be gathered from the Proteſt. / It was true 'that it, had bern 


aſſerted by the Minority, who, from their own aſſertion, argued that 


a prorogation would equally abate it · That that Proteſt ſtared as a 
a matter notoriouſly untrue, wiz, That dillolution- and proro- 
gation . equally - put an * to judicial, as to legiſlative, proceed · 
g. Every one knew that Judicial proceedings in the, Houſe of 
Lords abate neither by the one nor the other. But if any thing 
to the preſent argument was to be drawn from that Proteſt, it 
was, that both fideg of the Houſe were agreed that there was no 
difference between diſſdlution and prorogation ; if ſo, as a proroga · 
ry did dez put an end to an W 4 a difſo- 
ition. 
| Ris aid that writ' of error and other judicial proceed - 
ings had, till the year 167 35 conſtantiy abated by a diſſolution, and 
that impeachments 7 muſt do {0 too. At that very time it was equal 
ly held, that prorogation abated a writ of error z how then came it 
that impeathments continued from ſeſſion to ſeſſion ? If the fat 
were true, it woulg. prove that impeachwents\ did not in former 
times abate, when writs of error did; or if it were admitted that 
the analogy was well founded, it would, prove that when i i came to 
de hel& that writs of error did not abate by unolution, 3 it ought 
equally to have been held fo © as to impeachments. | The ; poſition 
thatwrirs of error and ap peat ip ancient times abated by,» difſalu- 
tion, was not however well founded. The order of 1673; Was not 
the reſult of the zrbitrary will of the Houſe . of Lords, | but the 
conſequence of an inveſtigation. into What was the ancient courſe 
of "proceeding in that Houſe; and whoever weyld look. at the 
caſes quoted i in the Report preceding the order of 1673, of would 
examine the numerous taſet to be found in Lord” EF * book, 
ur the rolls of Parliament, would ſee kat the ancient contre yas 
<0 preſent a petition complaining of an erroneous Judgrheny, f in 
conſequence of which a ſire facias iſfued returnable” it the the next 


Parliament. 80 far was the proceeding fromm . that in 
_ the ordinary and regular courſe, the party we not 


appear and hear the errors till the next Parliament iel prise. 
ple was not confined to proceedings in Ae extended it- 
a been er Yee eee 
8 er ere wry, 

5 | 4. 
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Was evident. from a bare inſpe ction of the Report in the year 5 
That there was. a, caſe in Levinz Reports v, „ (x7th Charles II.) 
where it was expreſfaly declared, that writs of error, and ſcire facias 
thereon, did not abate by prorogation» About the middle of the 
reign of James the Firſt, a» practice began, which became more 
frequent in the time of Charles the Second, of making, writs of 
error returnable immediately, and making orders of the Houſe of 
Lords for their hearing from time to time. It was then argued, 
that as thoſe writs, and the appearance of the parties, were ſupported 
by orders of the Houſe of Lords, and as all orders fell with a difſo- 
lution bx prorogation, that the writs of error were at an end. In 
conſequence of this reaſoning, the Courts of Law held the writ 
to be abated ; but ſo far were they from making any diſtinction 


between diſſalution and prorogation, that all the caſes which held 


thoſe proceedings abated by a diſſolution, were grounded on the caſe of 
SGonſalove and Heydon, which was the caſe of a diſſolution. 80 far 
thoſe caſes were an authority to prove tha there was no diſtinction 
between prorogation and diſſolution, as to judicial proceedings. That 
when the Houſe of Lords found the courts below proceeding in this 
courſe, they were driven to inveſtigate the ſubjet; the conſe- 
quence was, the-order of 1673; which order, it was true, extended 
only to prorogation ; but the principle extended equally to diſſolution, 
and was accordingly applied to that caſe, in the year 1678. Thoſe 
orders again brought the law back to its ancient principle, and judi- 
cial proceedings in Parliament have ever fince, as they had done in 
ancient times, continued undiſturbed by a diſſolution. The court in 
which they are, continues the ſame ; the time of its meeting is 
fixed to a certain day by prorogation, to an uncertain one by a diſſo- 

lution ; but the court, the judges, and all the proceedings, remain 
untouched and unaltered. That there was no diſtinction in 
law between diſſolution and prorogation. Lord Coke expreſaly 
iays, that every new ſeſſion is a new Parliament; and in that he has 
been followed, without contradiction or diſpute, by every lawyer 
who has ſucceeded him. $0 far, therefore, as analogy to other ju- 
dicial proceedings in the Houle of Lords could apply, that analogy 
was clearly in favour of the motion. That the preſent caſe had 
been attempted to be compared to abatements at common law by 

the death of the King; but in order to ſupport that reaſoning, 
recourſe ' muſt firſt de had to fiction, and then to analogy. 
There was no poffible reſemblance between the death of the 
King and the difſolution of Parliament; and even if there were, 
it was unfair to reaſon from it. Abatement of judicial proceed. . 
inge by demiſe of the Crown, was an anomalous proceeding ; 


the's feheral ruls being, that the King never died, and from that 


blo % „ eee cſs 1. L 163. 
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it was an exception : the argument, therefore, ought to be drawn” | 
from the rule and not from the exception. Every perſon knew that ' 
in early times, the profits of courts of juſtice formed n conſiders- 
ble part of the royal revenue; to increaſe which was equally the obſect 
of the King, and the Judges; and the doctrine of abatement was encou- 
raged and extended, even contrary to other principles. But admitting 
that thoſe caſes were not anomalous, and that ſome analogy might be 
drawn, ſtill the argument was equally defective. The idea upon 
which ſuits abated by the death of the King, was a notion of perſonal 
truſt and confidence granted by the King to particular judges ; the 
_ diſſolution of Parliament, or the calling of another, neither gave nor 
entruſted any perſonal confidence whatever. It had been ſaid that 
Commiſſioners of oyer and terminer, and the like, abated alſo by the 
death of the King, and that their proceedings were at an end by 
- whatever deftroyed their commiſſion. There was in thoſe caſes, 
however, not only the notion of perſonal confidence from the perſon 
of the Crown, but alſo the very authority of the judges was con- 
ferred, created, and limited, by the commitfion itſelf, There was 
no analogy between a commiſſion conferring a ſpecial authority, 
and a writ calling an exiſting inherent authority into exerciſe. 
Calling a Parliament conferred no authority; diſſolving it took 
away none ; the rights and powers of the peerage exiſted inde. 
pendent of the Crown and its powers, and when called into 
action, naturally returned to their former ſtate, The calling of a 
Parliament. was nothing more than appointing a time for the high 
Court of Peers. to meet, without having the leaſt operation * 
its procetdings. 

Conſideriag the matter ſhortly upon vrinciple, it was difficult 
to believe that to be law, which appeared fo totally deſtrutive 
of the neceſſary powers of the Houſe of Commons. Impeachments 
were of no uſe, if they might be ſtopped at the pleaſure of the 
perſon accuſed. They were naturally directed againſt Miniſters, and 
men often in the poſſeſſion of power. Could it be doubted, that he 
who had ſo adviſed the Crown to miſuſe its authority as to deſerve 
an impeachment, would heſitate in adviſing a diſſolution to ſave him- 
ſelf? Would he who had riſked every thing in the commiſſion of 
one crime, doubt about the commiſſion of another, to give himſelf 
ſecurity from the conſequences of his former one ? There was 
no period of an impeachment in which it might nat be done: the cri- 
minal might take the chance of an acquittal, and finding that likely 
to fail him, fave himſelf by this mode. It was ſaid he might 
be impeached again, at leaſt; the doctrine however went to 
throw open his priſon-doors and to. elude juſtice, Was it a thing 
unknown in the Hiſtory of England, for a Miniſter ta fiy from 
the vengeance of Parliament? Was it nothing that the means of 
eſcape were put in his power? But ſuppoſe he did not fly, did he 
not return to the new Parliament with the ſame weapon in his hand, 

| do 
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de deſest and elude the juttice of his country? The length of the | 
tent Trial had been complained of; but that lengthwould be doubled, 
Fh was held that the proceedings abated, unleſs ir was alſo held 
that a criminal was to eſcape merely becauſe it had been found ne- 
ceſſary to difſelve the Parliament j or becauſe a crime happened to be 
committed near the period when by law it would expire. 
That the deciſion involved in it conſiderations of the firſt "magni- 
_ "rude. Tue rights and privileges of Parliament were concerned, which 
muft remain ever inviolably ſacred, or our valuable and excellent 
Conſtitution be ſubverted and deftroyed. . Precedents had been 
_ conſulted with laborious , induſtry ; but thoſe adduced in favour 
of impeachments abating on a diſſolution of Parliament, were in 
number ſo few, and of ſuch queſtionable authority, as clearly to 
| evinice the imbecility of the poſition. Indeed if there were precedents 
© which clearly eſtablied the point, they might be called upon to 
vor in Rlence to the authority, but ſhould loſe no time in pro- 
Liding ſome remedy againſt a practice, whoſe tendenty was 
' hoſtile to the privileges of the, Houſe, and deſtructive of the liber- 
ties of the country. The authority of ſuch precedents no one 
would fay ought to be xelied on, in preference to that of the 
fundamental principles. of the Conſtitution. But there exiſted no 
evidence of ſych a uniform rule of parliamentary practice. From 
a diſpaſſionate review of the different precedents, it was aſſerted with 
confidence, and the ſequel, it was. truſted, would abundaiitly juſtify 
the aſſertion, that impeachments did continue in fatr ug from Par- 
liament to Parliament, notwithſtanding the precedents ſo much. i 
ied upon in ſupport of an aba/ement of ſuch proceedings by a difloly. 
ion. Caſes perfectly in point might be adduced from the reigns of 
Richard the Second, and others z but it would be ſufficient to inſiſt 
on the caſe of the Duke of Suffolk, in the reign of Henry the Sixth, 
which indiſputably proved that impeachments continged from one 
Parliament to anather, By the reſolution of the Lords in-1673, writs 
of error and petitions of appeal, were made to continue from Parliament 
to Parliament; but it had been contended, ſioce no mention was 
made of impeachments in that refolution, that a diſſalution of Parlia. 
ment operated as an abatement of ſych eedings,. The very 
oppoſite epnsluſion was deducible from the Report of the Committee; 
which expreſsly ſtated, that writs of error, petitions of appeal, and 
other bufingſſes of a judicial nature, qught not to be narrowed in their 
diſcuſhon, but to extend from Parliament to Parliament. Impeach- 
ments, therefore, as judicial proceedings, did not neceſſarilj abate 
by a diſſolution, In the order of 3678, impeachments were ex- 
preſely mentioned, in common with writs of error and petitions. of 
appeal, to continue from one Parliament to another, To that pre- 
| cedent, however clear and degifiye, objections had been taken to in- 
en en Starkey, Nick, © wes aired to Navy Noun a 1) 
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"precifitatz proceeding, How coul# that 'objeAtion apply? Dla 


"it refer to any new matter not included in che former reſolüition bf 


16737 Clearly, not. That order was only a de duction from the 
' principles already laid down in the former decifion ; it ebuld not 
Wc IES9 $3 - ' 38 + 25455 oor oi g he: # + 

then be a precipitate meaſure, | But the critical junQure of affairs, 


during the ferment of party violence and of civil contention, might 


- 


probably, it was ſaid, contribute materially to that reſolution, which 


authorized the continuance of impeschments. That objeAtion, to, 


muſt vanith the moment the circumſtances of the times, when the 
"deciſion. in queſtion. took. place, were contraſted with thoſe of the 
ſudſe quent period, when it was reſcinded. In 1678, the proceeding 

of the Lords were not influenced by any particular reference to 
ſome matter then depending; it way a general order, 


er, that writs of 
rror, , petitions of appeal, and impeachmentz, mould ſurvive, a dif. 
keien of parliament, Nor was that meaſyre* the produftion . 


* 


any party violence or animoſity ; it was an unanĩmous deciſion, four 


ed on the reſolution of 1673, to ſerve as a ſtanding pregedent for the 
conduct of future impeachments. But what was the caſe 1 n 


verſal bf that deciſion in 168 5, ſo much depended on ay d prece-· 
dent it favour of the abatenient of impeachment by diſſatutibn:? 
Was it not at the era when James the Second, a bigoted Ind Po- 
piſh Prince, had aſcended the Throne 5 when the Parliament was 
obſequiouſly devoted to the will of the monarch; hen the ſacrifice 


of principle was required to be made, by the prejudices of the 
times; When certain Popiſh Lords were about to be N im- 
pesched, who were che ſuppoſed favourites of the King? 


nder 
ſuch circutnſtances, what was" the conduct of 'Partiattient 2” They 


might think compliance was better than ' reſiſtance at ſuch a 
F ary ; and therefore determined, probably with the beſt intentions. 
to 


rid themſelves of the impeachments in contemplation, by reſcinding 
the order of 1678. The” profeſſed object of that reverſal, then, 
was to fereen the noblemen' in queſtion from the impending danger 


of impezchment. Againſt whith of the decifions did the objection 
taken from the cixcumfſtances' of the times apply moſt forcibly; to 


* * 


the order of 1678, or to un reverſal in 1685? Unqueſtionably ta 


- the latter The next objectiog to the order of 1678 was taken 


from the caſe of Lord Stüfford- How could that inſtance invalidate 
the authority of the pretkdent in queſtion? Becauſt it afforded an 


e appealing £6 the paſſions ; — that, froth an eloquent 


d pachętic dtſcriptivn of the trial, conviction, and execution of that 


unfortunate nobleman; the Committee might infer the injuſtice of 


the princip le öf continuing impeaghments, Was that a legitimate 

bve argument? Would not ſuth reaſonin prove 8 
the cauſe attempted to be eſtablimed? For, admirting the Parliament in 
That inſtance to have acted improperly by continuing an impeachment, 


"might ast 4bther Parljuntegt be equally culpable in diſpenſing with 
* 7 £ 53 PI the 
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the" bontinhance of ſuch a proceeding ?* "Suppoſe à delinquent - 
inpesched, the charges of crimination gone through, and a diſſo- 
lution of Parliament to take place 3 would it not prove the extremi- 
ry of injuſtice to ſtay the proceedings in ſuch a caſe, by which the 
defendant would be precluded from entering on*his defence, and 
judgment of crimination or atquittal could nor paſs without a re 
. newil of the proceedings d# nows ? His innocence or guilt muſt te. 
main 4 ſubje& ef much doubt und fufpicion, Would it not there - 
fore be inſiaitely more expedient and proper, for the honour ard re- 
putation of both parties, that ſuch proceedings, conducted by one 
Putliament, ſhould be reſumed in fatu gzo by another? :: Upon ſuch 
4 liberal principle the nccuſer would have every fair opportunity of 
making good hin charge and the accuſed have, equal liberty 
o eſtabliſm his defence. - Nothing ſhort of that procedure could 
deſerve the name of public juſtice. What, becauſe the fate of one 
nobleman, from the continuance of impeachment, was ſuppaſed 
hard and oppreſſive, did it therefore follow that the-exerciſe of 
fuch a privilege of the Commons, in every inſtance, would be attend - 
ed with the ſame noxious conſequences? If rhe abuſe of an inſtitu · 
tion was 4 valid argument of its inutikty, che objefion might ap- 
ply; otherwiſe pathetic expoſtulation would go for nothing 3 for in 
deciding upon the merit of dry precedent, our paſſions ought not 
to interfere with our judicial geliberations; The validity of the or- 
der of 1678 tood therefore unimpeached; a precedefir n weicher 
eloquence nor ſophiſtry could poflibly invalidate; -- 
That the caſe of Lords Saliſdury and Peterborough, abies as a 
edent in favour of an abatement of impeachment by diſſolution, 
wasequally unfortunate; for there did not appear from the prooeed- 
ings, any reference whatever, either to the order of 1685, or to any 
er detiſion on the ſubje&t. Nor did the impeachment of 'Sir 
Adam Blair and others apply. And as to the impeachment of 
Lord Danby, there could not remain à doubt as to the ſentiments 
then entertained by Parliament; fitice he was clearly diſmiſſed, be- 
cauſe the Commons had declined the proſecution. Three difſolu - 
tions of Parliament had obtained, before he was diſcharged, It was 
evident, if a diffolytion operated as an abatement, Lord Danby 
would have been diſmiſſed on the firſt+ diſſolution 3 nay; ' he 
would have been, upon that principle, diſcharged of courſe. Hut 
the caſe was quite otherwiſe ; for Parliament was repeatedly dif- 
ved, and Lord Danby as often detained; until at length, the 
ommons declining to proſecute, he was Aiſcharged 3 z fo that that 
impeachment abated by the act of the Commons, and ot by the 
operation of a diſſolution. In the caſes of Lords Somers, Halifax, 
Portland, and the Duke of Leeds, the impeachments "abated in 
the ſame manner ; the Commons not proſecuting, the parties were 
diſcharged. On which fide did the weight of evidence from oe 
H 4 ents 
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denge piiepondence- Did not the ſeals fairly incline in eveur 
the 9 of impsschmant ſtom Parliament to Parlioment 2 
The rich wot cute an. impeachment until Judgment was ob- 

ell, uneqviydegl, oſs rech een (the 
dunhoriey ohakad | 
Parliament 


preretlent c... 
„Lüiqwes urged — — Jeyiſniqe-oad 
Judicial, af which had te and diſtinct kmits dur 

tion · brian of —.— | —— 


as much in their opinions reſpectinig a 
———— and from-ſueh., a 1 — 
imnenti, muchi ſat is fact ian could not be expeſt ed: Referpuce-thould 


— V— oftab ſhag principle plghe Caplt: 


in order to remave every difficulty. . Kren act of. an 
termiaated by proragation, us well; as by Silghptian q but po Juni 
et was influenced by eicher. Impeschweng therefpre being a 
jug, could no; be aſfected h prorogetion or diſſolu - 
tion. Ih che cafe. of -writs of error „ and. f "petitions. of appeal, the 
eſs ontinusd from feffion to ſchon, and from Parliament to Far- 
z much phore-nace Gary was it that the proceedings in an im- 
Peschmegt ſhould allo continue; for in the, one caſe, tere was only 
due individual againſt another; . in the other, the; Houſe df. Cams 
yy Pann rhe — Great Rritain, ap” vob 
delinq chment in queſtion 42 * 
act of the late Naben, but of l "nm Commons of, berg 
the proceeding being in the. name, both,of Cenſfituents and Re- 
preſenzaives. It had been aſked, If the, Houle, of Cqpamons: in 
this inſtance, were the attornies. of the 3 , in one. ſenſe x 
were canfidered as agents, conſulting theic Jed gud ent. and diſ- 
grotiop, in protecting the intereſts.. of their conſtirzentd ; but 
they wers not the attornie of of the alk 4. as agenty delegate with. 
ons of - their conftityents, 25 
ent had been — by the Commons in E 
of their late repreſentatives; ſuch a e ought not to 
contipued without due enquiry 15 deliberation ; for the * 


foal: in g fgnilar fitustion with a ſucceſſor tothe King's Attorney: 


neral, who, way always required, to ceed, with all trials al. 


y cammenced-on the part of the King. In law, it had been 
there was no ſuch 2 the Commons of England recognized, 


or 


Would zun ohe draw ſuch an abſurd inference, from an accidental 


that ſuch a body had no real exiſtence, which , was to be 
Nees 43 the princi obje& of legiſlation 1 in every civilized coun. . 
try? Our anceſtors bad, in their accuſtomed wiſdom, . ſuffigien . 
rded apainft ſuch a a ſuppoſed ſoleciſm in politics, by ordering A 
upplies to be granted in t e name ef the Commons, as well as all 
impeachments to be r in e nome weg when e ber a 1 


— 
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receding aſſumed a judicial form, its exiſtence no longer depended 
on the perſons who were immediately concerned in its inſtitution, 
Ther the Houſe. of Commons was: only the legal organ of inſtitute 
ing impeachment, as the Attorneyr General was of filing an infary 
mation ar officio, or an iodiftment, in the name of the King, The 
public proſecutors in the one caſe. were the Commons of the realm, 
and the King was the proſecutor in the other, 3 
tion of the capacity in which the Honſe, as a judicial body, aft 
in the conduct of impeachments, it followed, that their proceedingt 
ä citter by 2 prcgerice -liiaten 
of Parliament. 2 
. That thie bithprity of Lord Hale-was to be diftruftedinthe preſent 
inftance, finee writs of error, petitions of appeal, and impeachments; 
were confidered by him as legiſlative proceedings, All legiflative 
proceeflingy unqueſtionably abated by — as well as diſſo 
lution ; but impeachments, writs of error, and petitions of appeal 
are judicial proceedings, which continue from ſeſſion to ſeſſion, and 
from Parliament ro Parliament. The error of Lord Hale proceeded 


from his confounding the legiſlative wich the judicial power, in par- 


liamentary proceedings. Lord Holt entertained a different opinion 
the ſubject, ſince he had argued from the caſe of Lord Stafford, as 
weighty and irrefragable precedent, in-favour of the continuance 
impeaghments, aud other judicial proceedings, from one Parliament 
to another. Lord Chief Baron Comyns, an authority of 
higheſt reſpeCtability in Courts of uſtice, was alſo decided in 
bis opinion on the ſubject; for, from a paſſage in his Digeſt #, 
it appeared, not only that impeachments. continued, but that they 
could be reſumed and- proſecuted, until judgment was oi 
notwithſtanding any coptingent . interruption, from either pro- 
rogatjon or diſſolution. Hed ſuch. proceedings abated in con- 
ſequence of ſuch an event, it was evident that the courſe of public 
juſtice. would be greatly interrupted. But there was neither pre- 
cedent nor law which authorized ſuch a deduction; and the con- 
tinuanee of impeachments was frequently rendered indifpenfably 
neceſſary, in order to a ſalutary operation, and to 
againſt their abuſe. And if impeachments were allowed to be a 
branch of the judicial power, they muſt neceſſarily have the ſame 
operation with other acts of that power. Writs of error, per 
titions of appeal, as judicial acts, ſurvived prorogation and diſſolu- 
tion; ſo alſo ought impeachments, To admit the continuance of 
the former, and infift on the abatement. of the latter, by the 
operation of a diſſolution, was the groſſeſt abſurdity; fince, as ju- 
dicial proceedings, they were branches of the ſame power, and their 
connection depended. on a permanent union in principle 
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nene if they alſo infified on the abatement of writs of; error 


and petitions of appeal ; but when once the continuance of the latter 
was allowed; and the abatement of the former contended for, in 
eenfequence of 2 diſſolution, then it was evident that impeach- 
iments were made, i in one inſtauce, a branch of the judicial power, 
nick th another, an an act of the legiſlative, to ſerve ſome particular 
N Such a confuſion” of the two parliamentary powers ſhould 
de Rudtbufly avoided, left their proceedings, impeded by end- 
kf doybts and difficulties, might terminate in injuſtice to indi- 
viduals,” and eventually tend to ſubveft the conſtitution. That 
the power of impeachment was a privilege of the rn con- 
fquence'to the liberties of the +countyy ; it operated a a. ſatu- 
taty: check upon thoſe, in adminifiration, and effeftually guarded 
azainft every undue influence of the Crown, in the protze ſtion 
State delinquency. Ought the. event of an impeachmentz 
tb, to depend on the operation of a diſſolution? If the ener- 
te ef what power were once to be influenced by ſuch an event, 
ere Wald be an end to official reſponfibilityʒ the moſt fiagrant 
2s. of eotFingtion; oppreſſron, and injuſtice, would paſs with im- 

e eine party. imnpeached might procure, dy Imereſt 
? RE: 4 Mffolution of Parliament, in order do eſcape he p. 
e offencks might juſtly" deſerve; - Voluntery exile was; 
, tod Heavy £ puniffriitht for injuted iſbethice*ts endure, 80 


S. 2 "indulgenee,” i bulT be no puniſhmeitt, but rather à 


2 e, would throw-an infurmonytable obſtacle in the 
Kppbhe z juſtice, and deprive the Houſe' * a Power! the — 
bl; de corrape Adminiſtration: (0404 v SVL 


985 objection, that no. man could be 2 Judg 8 e "i in a eoure 
Dag a competent 3. ledge” of the whole proceedings, was . 


50 be true, in an inferior Court of Judicatore; but not b 


t 
Fe 0 the Houſe « of Lords, inaſmuch as that Supreme Court was 
1 to chang e its. Members. And Tuppoſing the 
* Dy ers Ignorant | * the proceedings "already had of the im- 
* depending, what incenvepicnce could 7 3 From that cir. 
cum Rance, w en copi ies of the whole. evidence were printed ö They 
Seed only refe r for T5 information to the Journals, They had 
2 155 judg e from che Minutes, on the fleſſty aud acc uxacy of 
, which the night always depend, ſince 14 were diſtributed 5 only 
— . cers wha were preſent at the taking of the evidences 
| 2 thoſe who were abſent, for their information. That au 
I peachmtur was 7 an extraordinary caſe, which did x not admit of be- 
pe conduRed by the e ſame rules which governed an inferior Court 
feature, Tn the one caſe, judgment was formed upon printe« 
- bur in the other, awua Poce evidence was certainly requi+ 


fite, 


1 


#r6:d Wife ſmptacinnent'; ; but for the guilty delinquent vo end 


The abatement of impeachments therefore by Gifolu- | 
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te. And were the rules of the Court of King's Bench to obtain in 
the Houſe of Lords, the queſtion would be wholly at an end, andthe 
right of impeachment at onoe annihilated ; fince it were better to file 
nan indictment in the one, than prefer an impeachment in the other. 
But the principle of impeachment was, to bring delinquents to 
juſtice, who would have eſcaped, if tried according to the ordinary 
rules of Courts of Judicature. That the practice of the Houſe 
of Lords was incompatible with that of other Courts, in re 
to viva voce evidence and decifion, without ſeparating. es 
were in conſtant practice, and written evidence conſulted, without 

which it were impoſſible, in caſes of impeachment, to reduce un- 
der one view the whole body of the evidence; for there were few 
inſtances in which impeachments did not occupy ſome days «written 
evidence was then as indiſpenſable in a trial of ten days, as of three 
"years, But it was ſaid, that in a long impeachment, in conſe. 
- quence of the conſtant change of Members in the Houſe of Lords, 
ſome who had been accuſers became Judges, In reply it was ob- 
-ſerved, that there was no period of prorogation to which the ſarie 
odjection would not apply. The Members who were ſo-circum. 
ſtanced, certainly could not be deprivediof their judicial powers; at 
the ſame time, the exergiſe and application of thoſe powers remained 
at the ſole diſpoſal of their own feelings and conſciences. It was an 
unavoidable circumſtance incidental to the nature af ſuch a proceed. 
ing as an impeachment, from which no danger of injuſtice could be 
- apprehended with any ſhadow of reaſ g. 
FTbat the Court in which che Trial had been conducted, was acceſ« 
| fible to all; the reports and papers reſpecting the evidence were 
open to general inſpection; ſo that it was entirely at the option, not 
4 only of every Member of the, Houſe of Commons, but alſo of every 
_ Britiſh ſubject, to remain in ignorance of any part of the proceedings, 
It was wiſbed it ſhould be underſtood by all, as an eſtabliſhed and iu - 
8 principle, that impeachments continued in flatn guo 
inaſmuch as a contrary mode of proceeding would be attended with con- 
| ſequences deſtructive of the privileges of the Houſe, as well as injuri- 
- ous to the party accuſed, If an offence, for inſtance, was commit. 
ted, the conviction of which required proceeding by impeach. 
ment on the eve of a diſſolution of Parliament, the proſecution 
might be poſtponed until the meeting of a new Parliament, in 
*arder to avoid a repetition of the proceedings; the conſequence 
naturally to be apprehended would be, the eſcape of the delin. 
quent. If, on the other hand, an impeachment had been car. 
' Fied-on for ſuch a conſiderable length of time as to exceed a diſ- 
ſolution of Parliament, the repetition, of the proceedings in that caſe 
might materially impede the progreſs of other public buſineſs... The 
death of a witueſs,. in the mean time might confiderably affect 
the ſtate of the evidence; and an impeachment, by that mode of 
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| Provveding, be (onverted jnto an eügine of oppreſſiom and injuf- 
tice.” Suppoſe the party impesched to have made ſome progreſs 
n his defence, his accuſers might poſſeſs ſufficient- influence to 
procure'a fudden diſſolution of Parliament; the conſequence- might 
de, a freſn accuſation againſt him, fabricated out of his own defence. 
y fuch a nefarious proceeding, he might continue to be he object 
A of public proſecution all his life, without the poſſibility of being 
pronotmced either innocent or guihy. An impeachment, there | 
fore; muſt continue in Haus uo after a diſſolutibdn. The Houſe of 
Lords could not proceed to judgment, unleſs the Houſe of Com- 
mons prayed itz+in like manner, as the Court of King's Bench, 
on! a conviction on = criminal information or indictment prefer - 
' need dy the Attorney-General, would not give judgment un- 
til tffar officer came into Court and prayed it. That in ancient 
days, the Parliament was diſſolved, or expired, at the end of 2 
Snglt ſeſfion ; but as election petitions and other public buſinefs 
inerraſed, it had been found necefiaty to increaſe. the duration of 
Palininerits.' And in defining the diſtinction of the rules of pro- 
ceeding in the Obourts of Law and the Court of Partiament, it wat 
aid that in the former, the whole power of the Court was derive 
ed from the Cron; but in the Court of ent, all the power 
e fetived from the People 1 
Put Houfe af Lords had been admitted to be a permanent 
out of Judicatare. In all impeachments, the accuſing party vir- 
tually, though not identically, was the ſame after à  diffofution 
1 before; fer it would be ridiculous to contend that the great 
-botfy ef the people, in whoſe name, and on whoſe behalf, the Ar, 
dtieieß had been carried up to the Houſe of Lords, had ſuſtained any 
Material or affignable alteration, As no real change, then, had hap- 
peusd either in the tribunal or profegutor, it was clear that what 
- ever Was actually criminal fix months ago, had tot become leu cri 
minal from the interval which had taken place. The 2 
law of right, the true obje& of ail human legiſlation, and the exi- 
terion of its excellence, was neither to be affected by lapſe of time 
Y difference of ſituation; and upon what principles of reaſon, or of 
Juſtice, ſhbuld the chances of eſcape be multiplied to the guilty, or 
"tht tortutes of imputed guilt prolonged to the innoeent, becauſe the 
King might be adyiſed to call a new Parlament! a 
But there was another conſideration, which aroſe out of the cafe af 
the Earl of Danby. That Miniſter had been impeached by the 
" Houfe of Commons in 1678, and, after conſiderable de layt, had 
pleaded the King's pardon. Charles the Second told his Parlig 
ment) in the moſt expreſs terms, that he had given Lord Danby 
his pardon under his broad ſeal : that if that perdon ſhould be found 
Afective in form, he would renew it, again and sgain, till it ſhould 
be perfect; for he was determined to protect him, as he was not 
n erininal {and his Majeſty had alſigned not a very conſtitutional 
MD | 4 reaſan 
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xeaſon For his innocetce), having aQed only in. obedience. to. his 
erde. That was. preciſely the dert of caſe which an speck 
ment was . peculiarly calculated to reach. + The King . could 
never regularly be anſwerable for the faults cf his governments 
Miniſters alone were reſponſiblez and if they valued their re- 
putation or their ſafety, would relinquiſh their ſit uations, whenever 
the King ſhould be reſolved to act in contempt of their advice: 
the boaſted right of impeachment, upon which the Houſe of Com- 
mons ſo juſtly valued itſelf, would otherwiſe be a mockery. If the 
King, who was not amenable, could affectedly take the"blatue upon | 
tiimſelf and protect his Miniſter by pardon, corruption, and every 
ſpecies of political infamy, would be placed beyond the vengeance 
of an inſulted nation. The Houſe of Commons, in 1673, fetr 
that if the plea of Lord Danby were allowed, it would undermine 
the right of impeachment; a right derived to them from their 
conſtituents ; to be exerciſed for their benefit, and not for their own, 
any farther than as they were a part of, and not diſtin from, the great 
body of the people. They had had no precedent of a plea of pardon, 
but they had what was better than precedent they had good ſenſe 
and principle to direct them. They reſiſted the validity of the plea 
with ſpirit and firmneſs; and as they were neither to be ſoothed 
nor intimidated, the King had recourſe to his only chance of 
ſcreening his favourite from juſtice, by diſſolving the Parliament 
Thar the doctrine ſo properly contended for by the Houſe of Com- 
mons in Lord Danby's caſe, had been afterwards ſolemnly eſtab- 
liſhed by an AR, which every one muſt conſider as one of the 
moſt happy and ſacred Acts of the Legiſlature, namely. the iath and 
:3th of William the Third, (a) which had ſettled the ſucceſſion to the 
Crown upon the Houſe of Hanover; and had enaQed, for the bet= 
ter ſecuring the rights and liberties of rhe ſubjeQ, that no. pardon 
under the great ſeal ould be pleadable to an impea by 
the Commons. But of what uſe was that ſalutary clauſe, if the 
Kiig, who was reſtrained from the improper exerciſe of hi | 
rogative in one made, might eventually produce the ſame effect in 
another —by diſſolving the Parliament? It was true, that in ſome 
reſpeRs the preſent times did not reſemble thoſe of Charles che 
Second, and that no man would be found raſh enough to adviſe the dif. 
ſolution of a Parliament for ſo infamous a purpoſe. And though the 
Legiſlature had wiſely declined to mark out the exact limits within 
which the exerciſe of the Royal prerogative ſhould be confined; yer 
the enlightened ſtate of the country had ſufhciently aſcertained, for al 
wholeſome purpoſes, the boundaries beyond which diſcretion would 
not incline” it to proceed. © Such was the fortunate, the glorious 
Gtuation in which they were then placed; but, as the peculiar guar« 
dians of the rights and liberties of the people, their duty called upow 
chem to extend their political views beyond the contracted fpace of 
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their on natural exiſtence ; and to take care that ebe EL 
not ſulfer, becauſe they felt and rejoiced in theif own ſecurity," 
Phar je bad been well obſerved, in opening the buſineſs, that the 
oufe were in a Committee, in one of its great ſuperintendin ng 
capacities, namely, in the Committee of Courts of Juſtiee: and ir 
was the nature of the Court, and the circumſtance of the Houſe of 
Commons itſelf being the proſecutor, which could produce # doubt. 
But when the caſe was ftated, it would prove more clearly the neceſ- 
fity of ſtanding upon their privileges, and only admitting the pre- 
cedents (not deciſive) of other Courts, and of the Houſe of Lords, 
2 illustrative of the great conſtitutional queſtion. Suppoſe the 
ourt of King's Bench, which obtained juriſdiction in civil ſuits 
by the fiction of the defendant being in the cuſtody of the Marſhal of 
the Marſhalſes ; or the Exchequer, whoſe civil juriſdiction was ob- 
tained by feigning the plaintiff to be the King's debtor, were to ſay, 
4 We will no longer admit the operation of thoſe fictions z fictions 
« which the wiſdom of our anceſtors had contrived in order to in- 
ic troduce powers equal and co-ordinate in the diſtribution of private 
« juſtice, and to give three places, inſtead of the Common Pleas alone, 
to decide on the property and perſonal rights of individuals; 
whereby, among other wiſe regulations, juſtice had been brought 
to a higher degree of perfection in this country, than in any other 
in the civilized world; if the Judges of thoſe Courts were to diſ- 
regard thoſe uſeful fiftions, and thus abridge the. means of juſtice, 
by ſhutting up two of the ſources from whence it flows, would not the 
Houſe of Commons inquire; would they not by their anathemas, 
either in the form of Reſolution, of Addreſs, of Impeachment, or 
fone other conſtiturional mode of exerciſing their inquiſitorial power, 
compel thoſe Judges to do their duty? 80 in the preſent! caſe 1; 
Could the Commons. fit by and ſee their day of trial paſſed over 
unnoticed, the fiction of a diſſolution operating, it was hoped in - 
advertently, on the Lords, to put the impeachment of a great t Stare 
criminal aſide, without enquiry and reſolution, founded oh their | 
known and undoubted privilege ? a. privilege fimilar to, that 
which founded their inquiries into the conduct of the inferior juriſ- 
diftions, and which only differed in this, that in the caſe of the Lords 
it was one ſupreme power in conflict. with another, without any 
authority to decide between them, and therefore more, pure- 
ly and emphatically,a queſtion of privilege. That they ſtood upon 
the beſt and ſoundeſt precedent in the hiſtory of the Conſtitution, 
when they determined not to go into a Committee to-enquire into 
precedents, where -their privileges were clear and material. It 
dad been agitated in 1679, whether a pardon was pleadable in bar 
of an impeachment. The Commons, when called upon by the 
Lords to argue the queſtion at their bar, refuſed to argue it, becauſe 
it was ſo clearly interwoven with the Conſtitution, and fo effential a 
privilege, that to argue was to doubt; and to doubt, almoſt an aban- 
donment 
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Content of the right. The reſolution of 1573 was again adverted ta. 
Upon tlie face of the order of the Lords to inquire in 16735 and on the 
Report and Reſolution founded on that Report, a clear diſtinction was 
taken between the proceedings of the Houſe of Lords in a judicial 
and in a legiſlative capacity. In particular the Report of the Com 
mittee ſaidy/ that any bine iz which ' their. . Lord/bips ad as a 
«© Court of Judicature, and not in their legiſlative capacity, continues 
«4. in flats quo from ſeſſion to ſeſſion-. And the Reſolution on that 
Report ſaid, - that þy/ingſes continued What bu/inefſes ? — 
Undoubtedly the buſineſſes referred to by the Reporting 
Committee 3 of judicial, as contradiſtinguiſhed from | a legiſla- 
tive capacity. And that reſolution, though proceeding on various 
recedents,. did not make, hut ſet forth the real conſtitution of the, 
ourt of the King in Parliament z. which was the true, real foun- 
dation for the continuance of an impeachment ; namely, that it was 
' & conſtantly exiſting Court; and although from diſſolution, or 
other cauſe, it might not be ſitting to do juſtice, yet it was always 
open to receive appeals and writs of error. Many caſes were 
in the Iaw books, which ſhewed that a writ of error might 
be brought ad prozimum Parliamentum during diffolution, as well as 
. Prori mam ſeſſionem during prorogation z which proved the 
ourt of the King in Parliament, which was the Court in which 
the' Commons impeached, as well as that in which error was tried, to 
be a conſtantly exiſting Court; which was alſo founded in the very 
origin and ſource of the Lords' juriſdiftion—That the identity of 
Parliament was gone, and that the Houſe ſat under a new au- 
thority, was denjed. The Lords, it was ſaid, had been properly 
Kiled the hereditary Nudges of the kingdom. Why ?—Becaiſe they 
derived their juriſdictions from their patent of Peerage, not from the 
writ of ſummons on diſſolution, or proclamation to meet in Parlia- 
ment after prorogation. That the patent of Peerage, to the Peet 
and his heirs for ever, according to the nature of the limitation, 
gave to him and his heirs of full age, as each ſucceeded, a right to 
act as a Judge in that ſupreme Court of the King in Parlia- 
ment. This was ſo clear a right, that no power could deprive 
him of it; for it was expreſsly laid down by Lord Coke, and 
admitted by every lawyer, that the Peer was intitled to his writ 
of ſummons 'to Parliament; and if not ſent to him, be might 
go, demand, and take it from the office. That the writ, or patent, 
was" the ſource of judicial power to the Peer and his heirs, 
for ever; who was thereby conſtituted an hereditary Judge; ex- 
«Aly as the writ or patent to a Judge in Weſtminſter Hall, for 
"life, and for the life of the King, gave judicial power to the Judge. 
The power once given, could not be taken away by the Crown, 
ray. bu life and good behaviour of the Judge. That of the Peer 
only ended by extinftion of the Peerage, or forfeiture to the laws, 
Tue Judge's power ceaſed (before the firſt year of the preſent 
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King) with tho demile of the Crown ; n I 
the Peer did not. Why ?-—Becauſe it was hereditary. That in 
the ſeventh Report of Lord Coke, reſpecting the diſcontinuance 
of proceſs by the demiſe of the Crown, it was erpreſal) laid 
down, that proceſs by the Sheriffof London does not abate, nor any he- 
ritable juriſdition. Why ?—Becauſe the authority was independent 
ofthe Crown; whereas the proceedings in Wefttwinſter Hall did abate x 
ſabject, however, to revival. Why ?-—Becauſe the authority which 
gave birth to the juriſdiction was gonez whereas the juriſdiction of 
the Lords was in perpetuity. No act of the King could take it away, 
no act of the King could therefore abate-it. The authority was 
pon with che patentof Peerage ; the day or time to exerciſe it/by the 
writ of ſummons, to meet at the beginning of a Parliament; or of the 
proclamation, to meet at the beginning of a ſeſſon- Thus the day 
of meeting appointed by the King, at pleaſure, gave the time for 
exerciſing the juriſdiction of the Court, tiled the Court of the King 
in Parliament; juſt as the common law, by giving the Term 
to the Judges of Weſtminſter Hall, gave the time for exercifin 
their judicial powers. The) udges in Weſtminſter Hall coull 
no more exerciſe juriſdiction in Bank, (interlocutory matters 
done in chambers being different) out of Term, than the Court gf 


the King in Parliament could, when Parliament was in proroga- 


tion or diſſolution. But the King could abridge neither juriſ- 
diction, at the times allotted for it, by law and praftice. He could 
not withhold a Judge, or impede a cauſe in the King's Bench; hs 
could not diſſolve a cauſe, or withhold a Peer in the Court of the 
King, in Parliament. In ſhort, it was a Court perpetually exiſting þ 

Lord Hale, whoſe authority, had been ſo much relied on, 
on the other fide, ſaid in the caſe of &dgwict and Gofton, reported 
in 1 Modern fa) in the year 1673, that the Regiſter of writs con- 
rains a /cire fucias for a writ of error ad proximum Parliamantum. 
The Lords therefore, when they reſolved that judicial matters 
ſurvived in fatz go from ſeſſion to ſeſſion, in 1673, conſidered 
ſeſſion and Parliament (as it was) to be one "and the ſame: thing 3 
not only on the force of the precedents there cited, but on the rea · 


fon of the thing, derived from the nature of the juriſdiction ; con- 


fidering it as a Court, which though, like all other Courts, it 
certain times of acting, yet, like al Haber Courts, it — a . 
exiſtence, and could not be annihilated. Hiſtorical anecdote ought 
to be conſulted, in explaining decifions and precedents, Who would 
Sanden hiftory, as 4 mean of clearing doubtful caſes > 55 
characters of the Judges who decided, was material in the 
ments of courts of law; ſo was the character of the times, is 
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ent in the'caſe of 1673. Reſearch had been made in vain, into all 
the hiſtories of the times, for the origin of that important reſolution : 
but what had been looked for in vain in the hiſtories of the times, 
had been found in the law books. From the Reſtoration, to the year 
1673, it appeared by many of the law reporters, that many caſes, re- 
ſpecting the operation of prorogation and diſſolution, on writs of er- 
ror and appeals, had taken place ; doubts had ariſen, and the Courts 
knew not how to decide. The reſolution of 1673 muſt therefore 
have been a rule to ſettle thoſe doubrs z a rule, taking its riſe, not 
out of impeachment, party agitation, or political ſpirit, but out of 
mere queſtions of private right and private property, uninfluenced by 
paſſion or violence. And what did that calm, mild, reſolution, ori- 
ginating in peace, not ſpringing from diſcord, mark out? That the 
Court of the King in Parliament, was a conſtantly exiſting Court, 
whoſe judicial proceedings were not touched by the exertion of pro- 
rogation, but remained in fatu quo, from ſeſſion to ſeſſion, which 
was the ſame as from Parliament to Parliament, 

To reſcue from abuſe the reſolution of 1678, it was ſaid, that 
inſtead of being ſtated infidiouſly, it was ſtared fairly and correctly. 
Had the matter of impeachment been coupled with writ of error or 
appeal, it would have been infidious, becauſe it would have been 
ſetting forth that as a principle, which was merely a concluſion.” In 
that reſolution it was fairly ſtated, held out fingly, diſunited from other 
Judicial proceedings, in order te provoke confideration. It was defired 
by the Lords' reſolution of 1678, that the Committee ſhould, as well 
as writs of error, confider the ſtate of impeachments ; and it was 
reſolved upon the report, ſubſtantively and diſtinctly, that diſſolu- 
tion of Parliament did not alter the ſtate of impeachments ; that is, 
that the continuance of impeachment after diſſolution, was a corol- 
lary, flowing from the ſtate of other judicial proceedings. As to 
their citing no precedent for the proceeding, the obſervation was 
equally without foundation. The Committee of 1678 referred to 
the Journal 1673; which ftates precedents, not -only of civil caſes, 
but, as had been obſerved, of criminal caſes, and of criminal caſes 
ſubſequent to the act of Henry the Fourth. Thoſe antecedent, how- 
ever, were as good authority to the preſent point, as thoſe ſubſe- 
quent. The object of the act of Henry the Fourth was to aboliſh 
criminal proceedings before the Lords, at the ſuit of individuals; till 
that time they were legal ; and by the precedents they appeared to 
have endured from Parliament to Parliament. At that time of da 
if they endured from ſeſſion to ſeſſion, they endured from Parliament 
to Parliament; for it was admitted that in the early times of Par- 
liament, there were no prorogations ; at leaſt none appeared on re- 
cord, previous to the reign of Philip and Mary. Thoſe caſes there- 
fore, whether prior to or fince the time of Henry the Fourth, 
efiaþliſhed, that criminal proceedings begun in one Parliament, 
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were carried on in ſubſequent Parliaments, * did not abate, But 
it had been endeavoured to ſhew, that the Parliament of 1678 de- 
ſerved no credit ! a Parliament which, next to that which ſettled 
the Revolution, and that which ſeated the Houſe of Brunfwick on 
the throne, deferved more of poſterity than any Parliament on re- 
cords It was not right to conftder Parliament by the character of 
the times, but by conftitutionaFafts, in their legiſfative and deliberative 
capacity. In that view, there was not an important or materia! pri- 


vilege of perſonal freedom, parliamentary independence, or conſti- 


tutional principle, afrerwards enacted and enforced at the Revolu- 
tion, which was not enforced and carried by the Houſe of Commons 
in 1678. All the feeds were fown in that Parliament, which after- 


_ wards grew to maturity. It paſfed the babeas corpus aft ;—it re- 
_ Fiſted Lord Shafteſbury, who, as Chancellor, had attempted to 


regain the power of trying elections, and judging of the right of 
Members to their ſeats; and thus, by a ſecond ſtruggle, fixed that 
invaluable privilege for ever. Ie reſolved, not on precedent and 
record, but on the clear unakienable rights of a free conſtizution, and 
the independence of inquifiterial power (without which inquiſitbrial 
power was a mockery)—that a pardon was not pleadable in bar of 


an impeachment ;—that a Lord High Steward, an officer named by 


the Crown, was not a neceſfary part of the Court of rhe King in 
Parliament; which, if it had been neceſſary, empowered the Crown 
to op an impeachment in /imine, by refuſing to appoint thar offiter z 
and laſtly completed the great work of inquiſitorial independence, 
by deciding that a diffolution did not annul an impeachmerit. The 
reſolution of 1678, therefore, was not only ſound and juſt in itſelf; | 
but. was the act of a Parliament, whoſe reputation ſtood as high, for 
conſtitutional deftrine, as any in the annals of our hiſtory. With 
regard to the precedent of 168 ;, if, inſtead of having paſſed-in times 
when a ſervile Houſe of Lords, and a packed Houſe of Commons, 
choſen. by. boroughs deprived of their legal rights, acting under a 
bigoted and miſguided-Prince, that reſolution had paſſed in the beſt 
of times, and under the moſt perfect Parliament, it would amount 
to no authority whatever; becauſe it only removed one reſolution, 
without putting another in its place ; and in ſo doing left the prin- 
ciple entire, for it did not venture to affect other judicial proceedings. 
I fo, it was like reverſing a rule of court (rules which Courts of 
Fudicature were competent to make, to advance juſtice or regulaty 
proceedings ; )—but which could neither make law nor annul it, 
The cafes at common law, confirmatory of the continuance of an 
impeachment, were again alluded to: and firſt, the caſe of Lord- 
Vanby, in Skinner's reports “. In that caſe, Lord Halt was counſel 
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ob. of the day; and yet he, who was not fettered by any principle 
of duty, who could foreſee all the conſequences of admiſſion, 
admitted: that all that was done was to enlatge Lord Danby's cufs 
tody, and that upon the meeting of the new. Parliament, they | 
might proceed to the trial of Lord Darby; 80 fat there was the 
— 25 of Jeffries; that inftrument of prerogative and oppreſſion, 
that impeachment endured from Parliament to Parliament- The 
next cuſe in the books (from Carthew's reports 1), aroſfe on the 
application of Lord Salifbury' ro be baited; in 1690. Eord Hole, 
counſel for the prifoner ia the former gaſes was now Chief Juſtice 
of the King's Bench, and prefided at that appheation 5 and tie; 
who knew exattly all that had paſſed, faid, that commitments by 
the Peery endured from Parliament to Parliament; that Bord Baby 
being, bailed. to appear at the next ſeſſion of Parliament, was an af- 
rmance of the commitment and a plain proof of the opinion of the 
Court at the time, that the commitment was not avoided or dif: 
charged by-provogarion or diſſolution. In rith Modern, 604, Lord 
Hott ſays (by way of illuſtration), © If an impeschment᷑ be in ond 
« Parliament; and ſome proceeding there / aud then the Parliament 
eis diffolved, and a i one called; there muy be & continuanee on 
i the impeachment.” Holt, who was counſel for the Popiſh Bords 
in 1679, had twice, as Chief Juſtice, delivered that doctrine + and was; 
perhapy3-of all the Judges who ever ſut i Weſtminſter Hall, the 
Judge whoſe amthority Wa of moſt importunce in a point of Parla- 
mentary SHvilefe ; hEwho had been led to 4 füll cotifidetation' ot 
te e of botk Hufes) and had oppoſed as 4 Judge in W eſt- 
m the privilege of esch (a); 80 thit if any eaſes de- 
ferved authority, cofe deſerved antfiority,” af befg delivered by 4 
Judgey who Nd, more mend of infformiatitni on the particular cafe, 
chan any pur ſot of the times; wito' Was not aft ald of combating the 
prlvile ges of either Houft of Parffament; whoſe attthority there- 
fore; on à que NH of tht kind, might de deſetvedly reckoned higher 
nam char of any Fudge why haf ever fat in Weltminiter Hall; be- 
erte if he Had prejidiees;' tity were prejudices unfavourable to the 
ilegen or Parfnment, Wich (et in oppöftion to the Courts of 
eiter Hall. AA 
Thad been artued, chat tlie preſent Hôufe of Commis muff be 
Appoſed total Ibraft of the Whole which' had paffed, and there - 
fort idcay##l6 of Zbing ot With tue proſecution. A great cbnſtitu- 
tional principle, however; was not to be decided by extreme and 
abftradt-orſeybut bythe tei folic priricipſes of r᷑aton und la H, applied 
to the cot der es th pBnefpſes of the conſtitution, and che 
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exiſting ſtate of things. Perhaps the beſt way of anſwering one ex- 
treme caſe, was by putting another. Tt was admitted, that proro- 
gation did not annul an impeachment ; yet, it required no ſtretch of 
imagination to put a caſe, where prorogation ſhould work the exact 
phyſical impoſſibility of going on, which was not actually, but only 
politically true (if true at all) in the caſe of diffolution. Suppoſe 
Elizabeth, whoſe power as to holding Parliaments was not con- 
ſtrained. by any act of the Legiſlature, inſtead of maintaining the 
conſequence: of this country among the other Powers of Europe 
(which created public neceſſities, and obliged her to hold Parlia- 
ments), had been, like her grandfather, Henry the Seventh, frugal, 
parſimonious, unambitious, living on the income of her Crown lands 
and hereditary revenue - the Parliament which met at the beginning 
of her reign, might have been continued by prorogations to the end 
of it; and animpeachment might have taken place at the beginning, 
which, according to the neceſſary admiſſion on the other ſide, muſt 
have ſurvived to the laſt year of her reign, entire and unabated. 
During the three · and - forty years of that reign, it was hardly ſup- 
poſable, by the courſe of nature, but quite certain from the fluctu- 
ation of repreſentation, that any one Member of the Parliament of 
the firſt year, would be in the Parliament of the lat; yet the law 
was admitted to be, that the impeachment would not abate, provided 
the Parliament was prolonged for forty-three years by prorogation, 
but that forty days of diſſolution annihilated it; yet the prorogation 
of forty- three years would leave no one Member, nor no one veſtige 
or trace of the proceeding. | That a diſſolution leaves in Parliament 
in general, by all obſervation on changes in Parliament, all or moſt 
of the leading men; all whoſe ſituation leads them to conduct affairs, 
or guide the buſineſs of Parliament. From which extreme caſe was 
to be derived this important obſervation—the whole was a -queſtion 
of expediency, That the neceſſity of ending the impeachment did not 
ariſe from diſſolution ; becauſe the new Houſe of Commons, being 
ſtill the legal organ of the people of England, who never die, could 
as well expreſs their ſenſe in the new, as in the former Parliament; 
and in a new Parliament, the ſame, or very many of the ſame perſons 
were returned, who did know the facts, who had conducted the 
buſineſs, and therefore who could decide upon the expediency of 
roceeding ; whereas, after a long prorogation, ſuch as had been 
fuppeſed; the Members being dead, gone, or retired, all memory 
and trace of the proceeding being obliterated, the expediency was 
to end it. es, (Oat "9 
But conceding that prorogation did not annul an impeachment, 
had given up the queſtion; for there was no diſtinction, in the opi · 
nion of lawyers, or in the thing itſelf, between prorogation and diſ- 
ſolution. Whether Parliament were conſidered according to its per- 
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ſonal, deliberative, legiſlative, or judicial functions, diſſolution and 
prorogation were the ſame. If either Houſe of Parliament, in its 
deliberative capacity, was engaged in any inveſtigation, diſſolution 
put an end to the proceeding; ſo did prorogation. If a legiſlative 
act was in its ſs, diſſolution put an end to that meaſure of le- 
giſlation ; fo id prorogation. During the ſeſſion of Parliament, 
and coming and going, each Member had perſonal privilege ; which 
privilege was put an end to by diſſolution, as well as by prorogation. 
But as to judicial proceedings, it was the reverſe they continued. 
A writ of error was, confefſedly, not ended by prorogation; neither 
by diſſolution. Why? Becauſe prorogation and diſſolution were 
the ſame in law. An appeal was not ended either by prorogation 
or diſſolution. And the queſtion now was, Whether an impeach- 
ment, that great act of inquiſitorial power, which controuls Minif- 
ters and Judges, and protects the conſtitution, —in its nature judicial, 
—in its proceeding analogous to the trial of a Peer in a Court which 
never ceaſes to exiſt (though its time of acting might be interrupted 
at the will of the Crown), was to be an exception to this great ge- 
neral rule ;--whether that, without which all the reſt would be 
uſeleſs, ſhould bend to a power, which ſhook none of the others ; 
 —whether, while a cauſe between two individuals reſiſted the ſtorm 
of prerogative, and in the ſhape of a writ of error ſurvived dif. 
ſolution,—a cauſe inſtituted by. the repreſentatives of the Commons 
of England, for themſelves-and all the Commons of England, ſhould 
give way to that power 
From the analogy of the death of the Houſe of Commons to the 
demiſe of the Crown, it could not be argued that the record was - 
gone; becauſe on the demiſe of the Crown, the proceedings on an 
information or indictment only abated ; the information itſelf re. 
mained. It was aſked, What they meant to do with the record? 
Was it to remain unacted upon? Was the accuſed to remain for 
ever under it? or, Was there to be a oli proſequi by the Commons ? 
or, Was there to be a proceeding? If a noli proſequi, of courſe it 
might as well abate ; for whether a thing ended of itſelf, or could 
not be carried on from want of knowledge in the proſecutors, was 
one and the ſame thing. Was it to be carried on? If it was, that 
either ſuppoſed knowledge, or the means of acquiring it. But the 
record remained: and why ſhould not the proceeding upon it re- 
main? Becauſe, by the demiſe of the Crown, proceedings on an 
information abated.—But what ſort of proceedings? Thoſe which 
were preparatory to trial; the plea, and what are called, in the 
language of Weſtminſter Hall, the continuances ; z —proccedings 
merely preparatory to impanelling the Jury. Whereas, in the caſe 
of that impeachment, the Lords were a jury impanelled to try the 


cauſe of Mr. Haſtings ;—a jury who did not fall within the rules of 
| 555 | other 
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other juries, but who were equally known to the conſtitution ag 
thoſe already deſcribed ; and who could only be diſcharged from 
their duty, like all other juries, by z verdict. It could not with 
riety be compared with the common trial by jury. When a 
was impanelled to try a cauſe, a Judge prefided—the Judge 
took notes, but there was no ſtop to take down the queſtion—no ſtop 
to recejve the anfwer—no form which made the evidence, as it were, 
a record—all was done on the general impreſſion, and, as it were 
un flatu. The jury could not feparate till they had given their ver- 
dict; could neither eat, drink, nor take refreſhment; and if they 
retired, muſt retire in cuſtody of a bailiff, till they pronounced upon 
the priſoner whom they were impanelled to try. It was not fo in 
the Court of the King in Parliament; there the Court adjourned 
and continued de die in diem, — de ſeſſtone in ſeffonem; and, as was 
contended de Parkamento iy Parliamentum ; and their proceedings 
and forms were all calculated to ſuit that conſtitution. The evi- 
dence was taken in a different manner. The queſtion, inſtead of 
being aſked of the witneſs, was put to the Court by the Manager ; 
the Chancellor preſiding, put the queſtion to the witneſs; that queſ- 
tion being firſt taken down by the clerk, who likewiſe, before ano- 
ther queſtion was put, took down the anſwer given by the witneſs. 
Thus, not the general effect, but the preciſe terms were taken 
down, aud preſerved far the benefit of the Court ; that as well 
thoſe who were not preſent, az theſe wha frum death, creation, Ac. 
found their way into the Court, might legally give judgment of 
condemnation or acquittal. Therefore, if the aggument, founded on 
he demeanor of à witneſs pot heing ſeen by the proſecutors, had any 
ID it applied more ſtrongly to the Court: for if @ perſon 
Pight judge, who had nat ſeep à witpehs examined, ſurely the pro- 
ſecutor might aſk for judgment, under ſimilar circumſtances, 

Hence the Court in which the Commons impeached, was the 
Court in which a Peer was tried; the ſame Court which tried writs 
of error; Which in na caſe required the King to ſupply it with 
powers to enable it to act; but poſſeſſed thoſe powers inherently 
in its own nature and conſtitution. The Crown gave it a day; but 
in the language of Mr. Juſtice Foſter, it opencth at the beginning, 
aud ſhutteth at the end of every ſeſſion, as the King's Bench openeth 
and ſhutteth with the Term. X29 oy. 

That in a queſtion which concerned the ſafety and welfare of the 
people, every conſideration, except what had a tendency to promote 
thoſe great objects, became ſuperſeded : Salus populi ſuprema lex 


prima lex, media lex. To thoſe who were only ordinary Members 


of Parliament, the rights of the Commons were every thing. They 
took it for granted, that what they poſſeſſed in favour of their con- 
ſtituents, was lawfully poſſeſſed ; that what was never diſputed there, 
ought not to be diſputed auy where. They employed argument 
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and reſearch to defend their right againſt thoſe who attacked them, 
not to raiſe queſtions amongſt themſelves againſt themſelves ; or to 

furniſh offenfive weapons to their adverſaries, by teaching them to 
doubt the legality of their beſt-founded claims. | | 

That the Judges, in all che Courts, take notes, not only for their 
own uſe, but for the inſtruction of the Jury, and ſumming up of 
the evidence. It was ſingular, that things provided as aids to the 
known frailty of memory, ſhould be alledged as reaſons for rejecting 
memory ſo aſſiſted. How came the memory to be worſe for that, 
which was always done in perpetram rei memoriam ? <a 

Charles II. himſelf, in his ſpeech from the Throne, expreffly ſaid 
to his new Parliament, that he would not diſcharge the Earl of 
Danby, becauſe he was under impeachment by the laſt Parliament, 
and ought to be tried in the new; a declaration which ſhewed that - 
the King ated on the clear, known, recognized law, not on any 
claim of the Commons. The Houſe afterwards took it up on the 
ſame ground. They ſent word to the Lords; to remind them of the 
depending impeachment of Lord Danby. The Lords take it into 
conſideration, and ſolemnly adjudge, that an impeachment is not 
diſcontinued by the diffolution of Parliament. It was not conſi- 
dered as a right regained or recovered; it was the clear, indubitable 

right of the Commons, in which the Lords acquieſced. 

Were they fatisfied with a bare acquieſcence * When Lord Staf. 
ford was brought to trial, he pleaded the diſcontinuance, Did the 
Lords yield to it? They would not ſo much as ſuffer it to be argued, 
On the foundation of that privilege, Lord Stafford was tried, con- 
demned, executed, and þy the attainder his whole line of ſucceſſion 
cut off, Should that which had been ſufficient to attaint and degrade 
for ever, one of the nobleſt families in the world, not be ſufficient 
to ſupport the right of maintaining a temperate proceſs, for bringing 
to legal judgment one India delinquent ? 

The High Court of Impeachment was compoſed of the hereditary 
branch of the Legiflature—the Lords of Parliament; whoſe autho- 
rity did not depend on the fitting of Parliament, although during 
the ſitting of Parliament they exerciſed their authority in judicial 
proceedings. Like the Judges between Term and Term, they did 
not in the receſs exerciſe their functions, but in that receſs their 
functions were not extinguiſhed, The meeting of Parliament wag 
to them, therefore, no more than notice from the Crown to proceed 
in the exerciſe of their privileges, but which the Crown could neither 
take away, abridge, nor render void. What was the caſe of the pro- 
ſecutors, and what was the right? The proſecutors were the Com- 
mons of Great Britain, of whom the Commons Houſe of Parliament 
was the organ and the inſtrument. The great conſtituent body of 
the people of England poſſeſſed the accuſatory right of impeachment 
a | I 4 | inceſſantly ; 
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inceſſantly ; a right neceſſarily and phyſically exiſting at all times; 
which could neither be taken from them, nor abridged by any change 
which they might make in their agents the Houſe of Commons, 
whom they choſe to conduct ſuch" impeachment. If, therefore, nei- 
ther the judicature, before whom the matter of impeachment was ta 
be tried, nor the accuſers on ſuch impeachment, were either politi- 
cally or phyfically annihilated by diſſolution; if it was true, that 
though the means of acting were for a time ſuſpended, the right 
remained ;—it followed, that every judicial proceeding in which they 
happened to be engaged before ſuch a ſuſpenſion took place, revived 
on their meeting again in the proper capacity to put in motion their 
Inherent rights; and that during every ſuch interval, every ſuch pro, 
ceeding muſt be ſtill depending in the ſtate in which it was left. 

It was remarked as a ſingular circumſtance, that when their own 
Journals were free from any opinion, much leſs any inſtance of de- 
nial, they ſhould be referred to the Journals of the Houſe of Lords, 
to learn what were the privileges of the Houſe of Commons. That 
there was not one ſingle didtum on the Journals of the Houſe of 
Commons againſt the doctrine, not even a ſurmiſe. What was 
the popular argument advanced for the difcontinuance of the im: 
peachment? Merely that the evidence could not be known to 
the accuſers perſonally, and that they muſt truſt to written mi: 
nutes, of the truth of which they were uncertain. What was 
all this appeal to the heart, on the duty of hearing evidence 
wvivd voce, inſtead of reading it, when truly written? Was it 
to be eſtabliſhed as a principle, that to the pure adminiſtration of 
juſtice, memory muſt alone affiſt the judgment, unrefreſhed by mi. 
nures? If an impeachment ſhould laſt the whole poſſible length of 
a Parliament, the memory muſt hold out, as they could not con- 
ſcientiouſly demand judgment, if their recollection was aſſiſted by 
referring to the notes which had been taken; and unleſs they poſ, 
ſeſſed memories of that retentive kind, they were to be deprived of 
all exerciſę of judgment. Why ſhould they, who had only to make 
up their minds on the evidence, to juſtify them in demanding judg- 
ment, require more preciſe means of knqwledge than the noble Lords 
who had to give judgment? Why ſet up a wild theory againk - 
plain ſenſe? If they were not to judge on evidence ſo taken, in 
what a predicament did they place the Sovereign? To him, both 
in the cxgreiſe of his gracious prerogative, that of mercy, as well 
as in that of his moſt afflicting duty,—enforcing the execution of 
juſtice,—the chief Magiſtrate of the kingdom had only written evi- 
_ dence, taken by others, to truſt to. His Majeſty could only judge 
from what he read, or from what he was told; yet it way never 
| imagined, much leſs imputed to the exerciſe of thoſe Royal prero- 

gatives, that the Royal judgment had beep led by detgQive makers j 
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which muſt be admitted, unleſs it ſhould be ſtated that his Majeſty 
was always, in fact, preſent in every Court, and maſter of every part 
of the evidence, Again were the times of Charles II. alluded to, 
They were not, it was ſaid, bad times in parliamentary law, nor 
could any precedent derived from them be ſuſpected merely on that 
account, The fact was, that the times, in a conſtitutional point of 
view, were good. All that could be charged upon them was their 
credulity. The people, harraſſed and alarmed by repeated attempts 
on their liberty, were perhaps too ready to liſten to thoſe who wiſhed 
to take advantage of their fears; but while ſome of their acts, 
viewed coolly, and at a diſtance, might be blameable, the principle 
on which they ated was good. The condemnation of Lord Stafford, 
viewed, as we were now enabled to view it, diveſted of fear and cre- 
dulity, and convinced that Oates and Bedloe, the principal witneſſey, 
againſt him, were impoſtors, we myſt naturally lament. But every 
man who had peruſed the printed account of that trial, muſt admit 
that it was regular in form, and that the yerdi& of his Peers, be- 
lieving, as they did, the evidence of Oates and Bedloe, was a juſt 
verdict, ſuch as they were bound in conſcience to pronounce. In 
thoſe times, which were reprobated as incapable of affording a pre · 
cedent fit to be followed, every queſtion neceſſary to ſtop an im- 
peachment, by the exerciſe of prerogative, had been tried ; and all 
had been baffled by the vigorous and conſtitutional exertions of the 
Commons, and ever fince completely ſettled. The King firſt tried 
to ſtop the impeachment by refuſing to appoint a Lord High Steward. 
The Commons conteſted the point, agitated it with the Lords, and it 
ended in ſettling the commiſſion of a Lord High Steward, by inſerting 
words, which have ever fince ſtood in the commiſſion, and which 
make the Lord High Steward not a neceſſary part of the Court. 
Thus the Commons, without an, act of Parliament, eſtabliſhed that 
the King could not ſtop an impeachment by refuſing to appoint a 
Lord High Steward ; becauſe that office was determined to be un- 
| neceſſary. The King next tried to ſtop the impeachment by grant» 
ing a pardon to Lord Danby, There again the prerogative of the 
King was routed by the privilege of the Commons. The Lords too 
diſallowed the pardon, as a plea in bar; and ſuch a meaſure had 
never ſince been attempted, | . a 
Diſappointed in all thoſe means of ſaving Lord Danby, the King 
reſolved to diſſolve the Parliament, Here again he was foiled. The 
new Houſe of Commons took the buſineſs up with the ſpirit of the 
former ; and arguing on the true principles of the conſtitution, 
enforced upon the ſoundeſt doctrine and cleareſt precedents, that 
notvwithſtandiug difſolution, an impeachment remained in flatu qua to 
be proceeded on by the new Parliament. The guilt of Lord Danby 
was, perhaps, as much the guilt of the King, as his own. The 
King had employed his favourite to ſell the intereſt of his people to 
; : | @ foreign 
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4 foreign power, and to barter away the dignity of his Crown for 
© diſgraceful penfion to himſelf. Implicated in the ctime, he was 
naturally anxivus to protect the inſtrument of it, and for that pur- 
poſe reſorted to every exerciſe of his prerogarive, which the advice 
of his Minifter, or his own ingenuity, could fuggeſt. Every one 
of his manſures on that occaſion, had a direct parliamentary con- 
demnation. Fortunate it was for the country, fortunate for poſterity, 
that the King had had recourſe to thoſe manceuvres ; becauſe it had 
been the means of eſtabliſhing beyond a doubt, that no ſhift or eva- 
fion, no abuſe of prerogarive, no colluſion between the Crown and 
the criminal, could defeat an impeachment by the Commons. 

- Of rhe times in which the reſolution of 1678 was made, the opi, 
nion of men who ſpoke of them, without reference ts any parti. 
cular queſtion, but on à general view of our hiſtory and Ee *. vvnach 
would far outweigh all that had been ſaid, as applicable to the pre- 
ſent caſe, Judge Blackſtone, whoſe opinion was juſtly in high ef. 
tcem, had ſaid, that the Parliament known by the name of the 
Parliament of Charles the Second, was deferving of the higheſt praiſe 
in a conſtitytional view. In the body of his work, he enumerate 
many different regulations, which were the work of that Parliament z 
and ſays they demonſtrate this truth, . chat the conſtitution of En · 
gland hail arrived to its full vigour, and the true balance between 
liberty and prerogative was happily eſtabliſhed by law, in the 
< reign of King Charles the Second (g/. And in a note on that 
paſſage, be ſays, © Tho point of time at which I would chuſe to 
% fix this theoretical perfection of aur public law, is the year 1699 z 
4 after the habeas. corpus at was paſſed, and that for licenſing the 
« preſs had expired ; though the years which immediately followed 


& it were times of great pradtical oppreflion (9). | 


In ſettling every conteſted point of law, we ſhould firft- look 
to ulage and then to reafon. That there was a great diſtinction 
between the ordinary law, in the common courts of juſtice, and the 
conſtitutional law. For the former we ſhould look to ufage, where 
that could direct; but for the latter, to reaſon, in preference to uſage ; 
þecauſe in ordinary cafes certainly was of more value than ſoundneſs 
of principle; but in cenſtitutional law, ſoundneſs of principle was 
every thing. Certainty of uſage, on a conſtitutional point, if it 
failed, ſerved only to increaſe deſpair, and to drive to the laſt deſ- 
perate remedy, for deſperate cafes. That the law of 'impeachment 
wes not to be collected from the uſage of courts of juſtice for 
who was it meant to controul? Not only men in high ſtations, who 
might commit trĩmes which the common law could not reach; but firſt 
and principally, the courts of juſtice themſelves. If the power of 
impeachment be rendered nugatory, what ſecurity is there for 


(g) Com. 4. V- oft. 439. - (hb) Id. 
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che integrity of Judges, and the pute adminiſtration of juſtice ? 
Were it to be governed by abſurd or iniquitous rules of practice, 
what abuſe could it correct? They would not imagine extraordie 

nary caſes of enormity in Judges, but ſuppoſe them fo devoted ro 
the Crown, as to give ſuch a deciſion as had been given in the 
caſe of Ship-Money. Suppoſe them, as in the reign of Charles II. 
ſo pliant to the prevailing party of the day, as to execute Whigs 
done day, and Tories the next, under colour of law, what re, 
medy was left, if that of impeachment did not apply? Were a 
Judge even to attain to that enormous pitch of arbitrary wicked. 
neſs, as to order a map o puniſhment wha had been acquitted by & 
Jury, there was no mode of progeeding againſt him but by im- 
peachment. With regard to the force of precedents on conſtitutional 
ints, had the diſpenſing pewer claimed by the Stuarts been decided 
by precedent, it might, perhaps, have been found ta be gogd, Bug 
would any man regard 2 precedent in ſuch a caſe ? Muſt it not be 
perceived, that a Legiſlature and a diſpenſing power iu the Crown 
were things incompatible ; and that wherever any uſage appeared 
ſubverſive of the conſtitution, if it had laſted for one, or for twe 


hundred years, it was pot a precedent, but an uſyrpation ? | 
They were told they might proceed by a bill of pains and penal. 
ties. What, it was argued, would be | gates by that, unleſs it cauld 
be made appear, that a bill of pains and penalties could nat be ſtop» 
d in its progreſs by the Crown ? And though ſuch abuſes were 
not, in general, to be ſuppoſed, yet when controul was removed, all 
abuſes were to be ſuppoſed. Again they were told, that if a 
Minifter adviſed the Crown to diſſolve the Parliament, to ger rid 
of an impeachment, they might impeach him again. By the ſame; 
rule he might adviſe to diſſolve them again; and ſo they might 
0 on, impeaching and diffolving alternately, with no other eſſect 
than a mockery of juſtice, It had alſo been ſaid, that the points. 
on which the law of Parliament turned, were of ſuch nicety, 
that none but a lawyer could underſtand them. The ſuppoſed 
nicety proved the falfity of the argument. Were the caſe-ſo, how 
could the law of Parliament be ever underſtood. by men of common. 
education and plain underſtanding? How could it have been eſta- 
þliſhed, by mea of ſtill more ordinary education, who compoſed the 
majority of the Houſe of Commons, when the theary of the conſti- 
tution was developed and explained? But they had, it ſeemed, ne 
knowledge of the proceedings, on the impeachment, during the late 
Parliament ;—there was no evidence on which they could judge, whe- 
ther any thing had been proved by the Managers appointed by 
late Houſe of Commons. It was ſomewhat ſtrange, that profeſſio ' 
men ſhould be ſo profoundly ignorant of what was Known to, all 
the world beſide. They could liſten only to oral evidence 3 
the minutes of the evidence taken dawn and printed by direc- 
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tion of the Lords for their own information, were to lawyers of 
no uſe whatever. That one learned gentleman, who unfortu- 
nately had not attended the trial; who had not heard the 
evidence; who had no materials on which to form his judgment 3 
who ound not ſuffer himſelf to read written minutes, of writ- 
ten evidence, ſuch as compoſed tht greater part of the evidence 
en the trial; and who was fo conſcientious, that he would not, 
as an accuſer, pray judgment egainſt a man who, for any thing 
he knew, might be innocent ; had aſked how he, as a Member 
of the Houſe of Commons, could go to the bar of the Lords, 
and demand judgment againſt Mr, Haſtings, ſuppoſing him to 
be found guilty ? To this it was anſwered, that when that learned 
gentleman came to be Attorney General, he might with the 
greateſt propriety move the Court of King's Bench for judgment 
ogainſt all perſons co nvicted by his predeceſſor in office; and 
that on much weaker evidence than the minutes of the impeach- 
ment; on no other evidence than a copy of the record; and when 
he came to be a Judge, might even pronounce judgment on what 
might be confidered as ſtill weaker evidence, namely, the notes 
of a brother Judge. It was welt known that nine-tenths of 
miſdemeanors were tried at fittings, and the record being returned 
to the Court from whence it iſſued, ſentence was there pronounced, 
by Judges who had heard no part of the oral evidence—who had 
ſeen nothing of the demeanor of the priſoner, or the witneſſes—wha 
| Had no knowledge whatever of the caſe, or of its circumſtances, bur 
what they derived from the notes of the Judge who tried the cauſe, 
Afﬀidavits, both in extenuation and aggravation, might be, and 
frequently were, produced and read; and on that fort of evi- * 
dence, which was thus grayely repreſented by profeſſional men as no 
evidence at all; —on the written evidence of a note book, with the 
addition ſometimes of written affidavits ; on evidence of ſuch autho- 
rity (which, if tho ſewhoſe buſineſs it was to underſtand it beſt, 
were to be believed, ought not to be of force to pluck a feather from 
a fparrow's wing), would learned gentlemen, when advanced to the 
Bench, decide, whether a fellow-ſubje& ſhould be fined a ſhilling or 
ten thouſand pounds—whether he ſhould be impriſaned in the 
King's Bench for a week, or in Newgate for three years. That it 
had been aſked, if all their proceedings did not ceaſe with a diſſolu- 
tion? Preciſely thoſe, it was anſwered, which ceaſed on a proroga- 
tion. On a prorogation, all votes of money, all bills depending, 
fell to the ground. So they did on a diſſolution. By Prorogation, 
the ſtate of an impeachment was not affected. No more was it 
affected by a diſſolution. During the interval occaſioned by either, 
che High Court of Parliament could not fif, any more than the 
, Courts of Common Law, in the interval between Term and Term. 
"IG 
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When Parliament met after either, judicial proceedings were taken 
up in flatu quo, juſt as in the Courts below after a vacation. In this 
manner had the proceedings on the impeachment been ſuſpended, by 
every prorogation of Parliament, and thè Committee of Managers 
_ diffolved. After prorogation, the Committee had been re- appoint- 
£d, and the proceedings on the trial reſumed. That there was 
no difference between the preſent fituation of the Houſe, and its 
fituation after any of the prorogations ſince the trial commenced ;j— 
except that having been ſent back to their conſtituents, they might 
more properly review their former proceedings, to ſee what they 
would abide by, and what they would abandon. That by the act 
of 1773, for enquiring into offences committed in India, it was 
provided that various parliamentary proceedings, neceſſary for that 
purpoſe; ſhould continue from Seffion to Sefton, and from Parlia- 
ment to Parliament; but not one word was ſaid of impeachments. 
That was no caſual omiſſion, but an omiſſion on principle. 
It was in the contemplation of the framers of that act, to 
include impeachments; but on the advice of the late Mr. Dyſon, 
whoſe knowledge of the law of Parliament had never been queſ-. 
tioned, they were expreſsly omitted, that the undoubted right and 
privilege of the Commons might not be weakened, by an indire& 
admiſſion on their own part that it was not clear, a | 

It had been obſerved, that as the diſſolution of Parliament 
| was generally expected, thoſe who conducted the impeachment, and 
were anxious that public juſtice ſhould not be defeated, ought to have 
brought in a bill to continue the impeachment over the diſſolution, when 
they ſaw that the trial could not be concluded before it. Thoſe 
whoſaid ſo, ought to recollect, that it was not the opinion of the Ma 
nagers, that the impeachment would be affected by a diſſolution, _ All 
which on them depended, the Managers had done. They had moved 
a reſolution in the laſt Seſſion of the late Parliament, that the Com- 
mons would perſevere in the proſecution of the impeachment till 
the ends of public juſtice were obtained; and the reſolution had been 
adopted by the Houſe, What was the conduct of thoſe who thought 
adifſolution would put an end to the impeachment ? Did they apprize 
the Houſe of it > No—When they ſaw the Houſe voting that it 
would perſevere in the impeachment, when they knew that a diſ- 
ſolution was approaching, which, in their opinion, muſt neceſſarily 
be fatal to it, inſtead of bringing forward their conſtitutional law 
for the information of the Houſe, when ſuch information might 
have been uſeful, they concealed it, and now, for the firſt time, 
brought it into aftion. They had on their own Journals an expreſs 
declaration, that an impeachment did not abate by diſſolution of 
Parliament; a declaration acquieſced in by the Lords, repeatedly 
acted upon by the Commons, and never once contradifted by any 
ſubſequent declaration; and it was ſtrange indeed to hear thoſe, 

. wh 
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e Ra fd in down 25 a principle, that an order of ay competent 
E 


Court, aequieſeed in for a ſeries of years, and never rwards an- 
nulled, made law advifing the Houſe of Commons to conſult the 
Journals of the Lords, for tlie purpoſe of turning aſide the clear and 


| untform feat of the law of Parliament, as it appeared on their 
, own, for -more than. a century. Were any man to affirm, in 


defiance of the act of Queen Anne, that Parliament had no right to 
interfere with the deſcent of the Crown—that the act of ſettlement 


was not law, and that the Houſe of Stuart, and not the Houſe of Brunſ- 
| wick, had the only legal right to it—no oye would feel an apprehenſion 


that the propofition might be true ; but would defire time to re- 


| coyer from his aſtoniſhment, to reproſs the indignation which it muſe 


naturally. exeite, and to obtain for it ſuch a free and temperate dif- 
cution, as might procure-the moſt ſolid and effectual condemnarion 
of a doctrine fo abſurd and extravagant. Suck a diſcuſſiory the queſ- 
tion before the Houſe had received j; and great as were the advantages 
which the hation had derived from the aeceſſion of the Houſe of 


Branſwick to the Throne, the deciſion of it was of as much _— 
tanee to the conſtirution aud the future happineſs of the people, a 
whether the fiicoeffion ſhotild'continue iti that Houſe, or revert ro 


the Houſe of Stuart. That next to rhe independent, free-borit 
2 of the people, the law of impeachment was the beſt ſecurity 
-undiftarbed enjoyment of their lives and Hberties. It was 
the offy* petccable ſecurity againft the vices of Government; 
and let no man, by weakening of arinitiilating that, reduce them 
to the neseſſtty of having recourſe to any other. To declare 
thar un inipeachment did not abate by diſfſolution of Parliaz 
ment, with à view to prevent the improper interfererice of the 


Crown, Rad been called nwzzling he lion with a tobweh. After 
the privilege was aſſerted and eſtabliſhed, the King, it was faid, 


might diffolve the Parliament, when the Lords were on the point 
of pronouncing 6 priſoner guilty, or after he had been found 
guilty and before judgment was given; and ſo afford him the 
means of eſcape; or, he might create fifty new Peers in à days 
for the purpoſe of acquitting a ſtate criminal, All this was un- 
doub true- Though every one would lament to ſee the 


power of creating, Peets abuſed; yet they would much more las 


ment to ſee that power taken away; and it was à poſſible evily- 
againſt which they could: propoſe no remedy, But whenever 
ingenuity could point out fome' poſſible” abuſt again® which 
they could not provide, webe they to give up every feeurty 
againſt that abuſe, ich the conſtkution had put into theig-hands-* 
No human form of Government was evet yet ſo perfect, av to 
5 polbble” abuſe- of power; and the ſubjrcts o 


every 
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Goverament muſt bear with ſome. But when abuſes be- 
| eaye fo Frequent, or enormous, as to be oppreflive and intole 
dd #6 threaten the deſtruction of Government itſelf, then it 
—_ the laſt remedy muſt be applied—rhat the free fpirit of 
| . muſt put into action their natural power to re- 
2 thoſe grievances, for which they had no peaceable means 
redreſs, and aſſert their indefeaſible right'ro -a juſt and equitable 
Government. No man would deny, that caſes might occur, in 
which the geeple could bave no chaice but flavery, or refiftance ; no 
man would heſitate to ſay what their choice ought ta be ; and it was 
me beſt wiſdom of every Government, not to create a neceſſity for 
_ neſiſhanco, by depriving the people of the legal me sas of redrefs. The 
alternative every good man muſt . as. too dreadful. in its 
probable conſequences; and whenever ſad neceffity ſhould in, 
an, every inkvidual, who had a heart to feel for the calamities of his 
country, muſk depiore che erigeney af the times. Nevertheleſs, 
22 were to watch poſſibilities, in that Houſe. with the eye af 
ouly ; and ſhould tyranny ever be enforced, no doubt the. 
nn of the Long Robe would contitedi& the ſentiments 
which they: had choſets to. deliver, by their a&ons ; and prove, b 
their, zcal and aQipity,/ that they were: as ready to laꝝ down their 
liyes in defence of their freedom, as any deſcription of men what 
ever; That the right of impeachment proceeding, without abate- 
ment, from Seffion-to Seffion, and from Parliament to Parliament 
was the vital, the defenſive principle of the conſtitutian z which p- 
ſeryed it from internal decay; which protected. it from internal injury 3 
without which every office of executive power, every function of 
judicial authority, might he exerciſed or abufed; at the diſeretion 
x ab of him who held, or of him n e e 


The motion was pur, and carried, without a Win (i). At a 
ſubſequent time, this important queſtion was debated in the 
Houſe, of Lords, and was attended with the ſame ſucceſs. On the 
16th May 1791 it was moved, that * A Meſſage be ſent. to 
« the” Commons to inform them that the Lords were ready to. 
« proceed on the Trial of Warren Haſtinge Eſq.” which paſſed* 
in the affirmative, by a majority of 48—Contents 66—»Not Con- 


tents. 18,—() 


(i) Vide Parl. Reg. by: Debreet,. | Iſt of the precedents from 18 Bd. 2. 
I 190. where; there") is a to 3 Cee. 2. 


0 IK 30 vel. fo. 1899. | | | * 
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en $eld. Difſert. ad Fletam. 3 Inſt. 208. Barring. on Stat. 44. 
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Ax thus much in general, touching the great regard that - 
parliaments and the kingdom have had, and that moſt juſtly, 
to the common law; and the great care they have had to pre- 
ſerve and maintain it, ee 
of the king and kingdom. | 


1 #HALL „ 8 | 
appellations of the common law, and the reaſons of it. It is 


called ſometimes, by way of eminence, . lex terra, as in 


the ſtatute of Magna Charta, cap. 29. where certainly the 


common law is at leaſt principally intended by thoſe words, 
aut per legem terræ; as appears by the expoſition thereof in 


| feveral ſubſequent ſtatutes, and particularly in the ſtatute 


28. Edw. 3. cap. 3. Which is but an expoſition and decla- 
ration of chat ſtatute. Sometimes it is. called lex Angliæ, 


as in the ſtatute of Merton, cap. 9. * Nolumu leges Anglia 
„ mar (1), &c.“ Sometimes it is called lex & conſuetude 


regni; as in all commiſſions of ger and terminer, and in the 


ſtatutes of 18. Edw. 1. cap. . and De Quo Warrants, and | 
divers others. But moſt commonly it is called the common 
law; or, the common law of England; as in the ſtatute of 
Articuli ſuper Chartas, cap. 15. in the ſtatute 25. Edw. 3. 
cap. 5. and infinite more records and ſtatutes, Win 


Now, the reaſon why it is called the . 
what was the occaſion that firſt gave that determination to 
it, is  varioully ede viz. | 


mg ſome hoc thought it to de ſo called, by way of 
contradiſtinction to thoſe other laws that have obtained within 


* this kingdom. As, firſt, by way of contradiſtinction to the 


ſtatute law. Thus a writ of entry ad Communem Legem, is ſo 


calle 
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Falled in contradiſtihction to writs of entry in Caſu conſimili, 


and Caſu proviſo, which are given by act of parliament. Se- | 
| condly; by way of contradiſtinction to particular cuſtomary 


are in contradiftinction to ſuch dowers and ae as are 
directed by particular cuſtoms. And thirdly, in contradiſ- 
tincdion to the civil canon, martial and military laws, which 
annere the rylg of 
| ys enk. | 


5 s — have a that the reaſon of this 
appellation. Was this, via. In the beginning of the reign 
of Edward III. before the Conqueſt, commonly called 
Edward, the Confeſſor, there were ſeveral laws, and of ſeveral 
natures, which obtained in ſeverel parts of this kingdom, viz: 
TRE MERCIAN LAW8—in the counties of Glouceſter, Wor- 
ceſter, Hereford, Warwick, Oxon, Cheſter, Salop, and 
Stafford: THE DANISH LAWS—in the counties of Vork, 
Derby, Nottingham, Leiceſter, Lincoln, Northampton, 

Bedford, Bucks, Hertford, Eſſex, Middleſex, Norfolk, 
| Suffolk, Cambridge and Huntington: THE, WEST-$AXON 
LAWS—in the counties of Kent, Suſſex, Surrey, Berks, 
Southampton, Wiles, Somerſet, Dorſet, and Devon (m), 
, | Targ 


rs The ola laws of the 


Saxons make particular men- 


tion of the Daniſh, the Mer- 


clan, and the Weſt Saxon laws. 
And notwithſtauding Sir Mat- 
thew Hale is ſupported by 
the authority of Camden, Spel- 
man, Cowell, Selden, Du Freſne, 
Phillips, and Tyrrell, yet bi- 
ſhop Nichoifon (Eng. Hiſt. 
lib. 1. 113. Scotch Hiſ. pref. 29) 
ſtrongly contends that ſuch a di- 
viſion of the Engliſh laws is mere- 
ly imaginary. The biſhop has 

a | "Oy © 


N 


taken great pains to define the 
genuine import of the word laza; 
and will have it, that laza (in 
compoſition with Dena, Min- 
cena, and Were Sexena, in 
any of our Saxon remains) fig- 
nifies properly a country, a diſ. 
tritt or a province, and that it 
cannot be otherwiſe rightly 
tranſlated, Giving all due ere- 
dit to the learning, to the induf*- 
try and ingenuity of the biſhop, 
it is certain that all our hiſtorians 
and antiquarians (himſelf alone 


excepted) 
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THrs king, to reduce the kingdom as well under one 
law, as it then was under one monarchical government, ex- 
trated out of all thoſe provincial laws, one law to be ob- 
ſerved through the whole kingdom. Thus Ranulphus 
Ceſtrenſis, cited by fir Henry Spelman in his Gloſſary, un- 
der the title Lex; ſays, Ex tribus his Legibus Sundus Ed- 
vardus unam Legem c. And the fame, in totidem verbis, 
is affirmed in his hiſtory of the laſt year of the ſame king 
Edward. (Vide ibid. plura de hoc.) But Hoveden carries 
up the common laws, or thoſe ſtiled the Confeſſor's laws, 


much further. For in his Hiſtory of Henry IL. he tells us, 


Dued i Leger prius invente & conflitute erant tempore 
Edgari, avi ſui, &c. Vide Hoveden. And poſfibly the grand- 


father might be the firſt colleQor of them into a body, and after - 


wards Edward might add to the compdſition; and give it the 
denomination of the common law. But the original of it 
cannot in truth be referred to either, but is much more an- 
gient, and is as undiſcoverable as the head of Nile. of wn 
more ﬆ large in the following chapter yy 


TrIRDLY, as ſay, and that moſt wei; that it is n 
ed the common law, becauſe it is the common municipal law, 
or rule of juſtice, in this kingdom. So that Lex Communis, 


excepted) are agreed that there 
was a threefold diviſion of laws, 
out of which and other laws then 
extant, the Confeſſor made thatcol- 
lection which is called byhis name, 
and which made one COMMON 


LAW ; and that the proper defi- 


nition of laga is le, law. Black - 
ſtone has followed this general 
received opinion. Com. 1 v. 65. 
Though theſe laws were ſome- 
what different from each other, 

et it muſt be admitted, that the 
Liffrence for centuries chiefly 


conſiſted in the various rates of 
mulcts or fines which were ex- 

acted from thoſe who were guilty 
of certain crimes, according to 
the plenty or ſcarcity of money in 
their reſpective countries. They 
all held (ſays Spelman) an 
6c uniformity i in ſubſtance, differ- 
1 ing rather in their mulcts than 


e in their canon; in the quanti- 


ty of amercements, than in the 
« courſe of juſtice,” Reliquiz 
— 49+ 


or 


ö ; 
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ot Jur Communis, is all one and the ſame with Lex Patriæ, 
or Jus Patrium. For although there are divers particular 
laws, ſome by cuſtom, applied to particular places, and ſome 
to particular cauſes; yet that law, which is common to tho 
generality of all perſons, things, and cauſes, and has a ſuper- 
intendency over thoſe particular laws that are admitted in re- 
lation to particular places or matters, is Lex Communis An- 
gliæ; as the municipal laws of other countries may be, 
and are ſometimes called, the common law of that country; as 
Lex Communis Norrica, Lex Communis Burgundica, Lex Cam- 
munis Lombardica, & c. So that although all the former rea- 
ſons have their ſhare in this appellation, yet the prineipal cauſe 
thereof ſeems to be the latter: and hence ſome of the ancients 
called it Lex Communis ; others Lex Patriæ; and ſo they 

were called in their 353 wheres 
of hereafter ()- | 


* see Dr. Taylor's $ Ele: of amuſing, though various read- 
ments of the Civil Law—a book ing; but which canndt be praiſed 
ol infinite learning, and which the for philoſophical preciſion.” Gib. 
inquiſitive and induſtrious ſtudent . Hiſt. 8 v. oct. 66.— And in ano- 
will find of infinite advantage. ther place, (id. 77) he terms the 
Though Mr. Gibbon (ſpeaking author—* a learned, rambling, 
n ſays it is a werk TIO TOE 
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2 ( ; | Touching the original of the common law of England. 85 


| T* kingdom of England, being a very anelent *king- 
1 dom, has had many viciffitudes and changes, eſpe- 
| cially before the coming in of king William I. under feveral, 
| eicher conqueſts or acceſſions, of foreign nations. For though 
the Britons were, as is ſuppoſed, the moſt ancient inhabitants, 

yet there were mingled with them, or brought in upon them, 
the Romans, the Plcts, the Saxons, the Danes, and Taſtly, 
the Normans. And many of thoſe foreigners were, as it 
were, incorporated together, and made one common people 
and nation. Hence ariſes the difficulty, and indeed moral 

| impollibility, of giving any latisfactory, or ſo much a3 proba- 
Wil” | r of the . ne 
following an «Fob F 
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| | which being to be accommodated to the conditions, exigen- 
cies, and conveniences of the people, for or by whom they 
i | are appointed, (a) as thoſe exigencies and conveniencies do 
Will inſenſibly grow upon the people, ſo many times there grows 
| 
| 
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inſenſibly a variation of laws, eſpecially in a long tract of 
time. And hence it is, that though for the purpoſe in ſome 


(a) Inveniz ſunt leges ad ſalu- Hopperus, of the law) et vocem 
tem civium, civitatum que inco- cum bonitateet potentia conjunc- 
lumitatem, vitamque hominum & tam, quz pcfita in Repub. jubet 
quictam & beatam. Cic. de Leg. ea, quz facienda ſunt, et prohi- 
L 4. See Blac. Com. 1 v. 63. bet contraria. L. 1. de Vera Ju- 
to 92 and 4 v. 409. Summam riſprud, tit. 20. ü 
diviuæ mentis rationem, (ſayͤs \ 


particular 


\ 
% 
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particular part of the common law of England, we may eaſily 
fay, that the common law, as it is now taken, is, otherwiſe 
than it was in that particular part, or point, in the time of 
Henry II. when Glanville wrote; or than it was in the time 
of Henry III. when Bratton wrote j yet it is not poſſible to 
aſhgn the certain time when the change began.- Nor have we 
all the monuments, or memorials, either of acts of parliament, 
or of judicial reſolutions, which might induce or occaſion 
ſuch alteratians. For we have no authentic records of any 
acts of parliament, before 9. Hen. III. and thoſe we have of 
that king's time, are but few, Nor have we any reports of 
judicial deciſions, in any conſtant ſeries of time, before the 
reign of Edward I, ; though we have the plea rolls of the times 
of Henry III. and king John, in ſome remarkable order. 
So that uſe and cuſtom, judicial deciſions and reſolutions, 
and acts of parliament, though not now extant, might intro- 
duce ſome new laws, and alter ſome old, which we now take 
to be the very common law itſelf, though the times and pre- 
ciſe periods of ſuch alterations are not explicitly, or clearly 
known. But though thoſe particular variations and acceſ- 
ſions have happened in the laws, yet they being only par- 
tial and ſucceſſive, we may with juſt reaſon ſay, they are the 
fame Engliſh laws now, that they were, ſox hundred years 
ſince, in the general. As the Argonauts ſhip was the fame 
when it returned home, as it was when it went out; though 
in that long voyage it had ſucceſſive amendments, and ſcarce 
came back with any of its former materials ;z—and as Titius 
is the ſame man he was forty years fince; though phyſicians tell 
us, that in a tract of ſeven years, the body has ſcarce any 
of the ſame material ſubſtance it had before. 


| . the ſecond difficulty in the ſearch of the an- 
tiquity of laws and their original, is in relation to that peo- 
ple, unto whom "Ws laws are applicd ; which, in the caſe of 


K 3, England, 
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England, will render many 2 * it hard te 
be traced, For, 


Fiksr, it is an ancient kingdom. . in ſuch 1 


though the people and government had continued the ſame 


ab orig ine, as they ſay the Chineſe did, till the late incurſion 
of the Tartars, without the mixture of other people or 
laws; (B yet it were an impoſſible thing, to give any certain 
account of the original of the laws of ſuch a people ; unleſs 
we had as certain monuments thereof, as the Jews had of 


theirs, by the hand of Moſes (c). And that upon the follow- 


ing accounts, Firſt, we have not any clear and certain mo- 
numents of the original foundation of the Engliſh kingdom, or 


"ſtate; when, and by whom, and how it came to be planted, 


That which we have concerning it, is uncertain and tradi- 


tional. And fince we cannot know the original of the plant. 


ing of this kingdom, we cannot certainly know the original 
of the laws thereof, which may be well preſumed to be very 
near as ancient as the kingdom itſelf (4), Again, ſecondly, 
though tradition might be a competent diſcoverer of the ori- 


(3) The Chineſe are a very 
fingnlar object for the attention 
of the world, as well on account of 
theextraordinary durationof their 
empire, as an unchangeable at- 
tachment to their maxims.— At- 
tached to their antient cuſtoms 
from taſte, and to their antient 
government from habit and from 
principle; they place their 
whole happineſs in obedience; 
unwilling to quit their ſtation, 


provided that their cuſtoms and 


their manners, which confirm 
the conſtitution of their country, 
de preſerved to them; forgetting, 


however, that a flaviſh { ubmiffion 


to national cuſtoms, not only per- 
petuates national errors, but de+ 
prives a nation of numerous ad- 
vantages. 

(c Blac. Com. 4 v. 40g. 

(Cy The hiſtory of paſt events 
is immediately loſt or disfigured 
when intrufted to memory, or to 
oral tradition, The only certain 
means by which nations can in- 
dulge their curioſity in reſearches 
concerning their remote origin, 
is to conſider the language, the 
manners, and the cuſtoms of their 
anceſtors, and to compare them 


with thoſe of the neighbouring 


nations. 


ginal 


| 4 
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ginal of a kingdom or ſtate, I mean oral tradition, yet ſuch 
2 tradition were incompetent. without written monuments to 
derive to us, at ſo long a diſtance, the original laws and con- 
ſtitutions of the kingdom, Becauſe they are of a complex 
nature, and therefore not orally traducible to ſo great a 
diſtance of ages, unleſs we had the original, or authentic tranſ- 
eript of thoſe laws, as the Jews had of their law; or as the 
Romans had of their laws of the Twelve Tables, engraven in 
braſs (e). But yet further, thirdly, it is very evident to 
every day's experience, that laws, the further they go from 
their original inſtitution, grow the larger; and the more nu- 
merous. In the firſt coalition of a people, their proſpect is 
not great; they provide laws for their preſent exigence and 
convenience. But in proceſs of time, poſſibly, their firſt 
laws are changed, altered, or antiquated, as ſome of the laws 
of the Twelve Tables, among the Romans, were. But whatſo- 
ever be done touching their old laws, there muſt of neceſſity 
be a proviſion of new and other laws, ſucceſſively anſwering 
to the multitude of ſucceſſive exigencies and emergencies, 
that in a long tract of time will offer-themſelves. So that, if 
a man could at this day have the proſpects of all the laws of 
the Britons, before any invaſion upon them, it would yet be 
impoſſible to ſay, which of them were new and which were old; 
and the ſeveral ſeaſons and periods of time wherein every law 
took its riſe and original; eſpecially ſince it appears, that in 
thoſe elder times, the Britons were not reduced to that civi- 
lized eſtate, as to keep the annals and memorials of their 
laws and government, as the Romans and other civilized 
parts of the world have done. It is true, when the conqueſt 
of a country appears, we can tell when the laws of a conquer- 
ing people came to be given to the conquered. Thus we 
can tell, that in the time of Henry II. when the conqueſt of 
Ireland had obtained a good progreſs, and in the time of king 


(e) Blac, Com. 1 v. 86. ſec | N 
5 John, 
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John, when it was compleated, the Engliſh laws' were 
ſettled in Ireland (f). But if we were upon this inquiry, 
ce what were the original of thoſe Engliſh laws that, were 
« thus ſettled there; we are ftill under the ſame queſt and 
difficulty that we are now, viz. what is the original of the 
Engliſh laws. For they that begin new colonies, plantations | 
and conqueſts, if they ſettle new laws, and which the places 
had not before, yet for the moſt part, I don't ſay altoge- 

3 ther, they are the old laws which obtained in thoſe countries 
mh where the conquerors or planters cam. 5 


SECONDLY, the ſecond difficulty of the abe of * 
original of the Engliſh laws is this: That this kingdom has 
had many and great viciſſitudes of people that -inhabited it, 

| and that in their ſeveral times prevailed and obtained a great 
| hand in the government of this kingdom z whereby it came 

to paſs, that there aroſe a great mixture and variety of laws ; 
in ſome places, the laws of the Saxons; in ſome places, the | 
laws of the Danes; in ſome places, the laws of the ancient 
Britons; in ſome places, the laws of the Mercians; and in 
ſome places, or among ſome people perhaps, the laws of the 
| Normans. For although, as I ſhall ſhew hereafter (g 5 the 
Normans never obtained this kingdom by ſuch a right of 
conqueſt as did or might alter the eſtabliſhed laws of the 
kingdom; yet; conſidering that king William I. brought 
with him a great multitude of that nation, and many per- 
ſons of great power and eminence, which were planted ge- 
nerally over this kingdom, eſpecially i in the poſſeſſions of 
ſuch as had oppoſed his coming in, it muſt needs be ſuppo- 
ſed, that thoſe occurrences might eaſily have a great influ- 
ence upon the laws of this kingdom, and ſecretly and 5 
113 introduce new- K cuſtoms _ dern 0 ): 


* 0 
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that although phe body and groſs of the Jaw might continue 
the-ſame, and fo continue the ancient denomination that it 


firſt had, yet it muſt needs receiye diverſe acceflions from 
the/laws of thoſe people that were thus imtermingled with 
the ancient Britons or Saxons, As the rivers of Severn, 
Thames, Trent, &c. though they continue the fame de- 
nomination which their firſt ſtream had, yet have the ac. 
ceſſion of divers other ſtreams added to them, in the tract 
of their paſſage, which enlarge and augment them, And 
hence grew thoſe ſeveral denominations of the Saxon, Mer. 
cian, and Daniſh laws, out of which, as before is ſhewn, 
the Confeſſor extracted his body of the common law. And 
therefore among all thoſe various ingredients and mixtures of 
laws, it is almoſt an impoſſible piece of chymiſtry $o'reduce | 
every Caput Legis to its true original; as to fay, this is a 
piece of the Daniſh, this of the Norman, or this of the Sax - 
on or Britiſh law. Neither was it, or indeed is it much 
material, which of theſe is their original. For *tis very plain, 
the ſtrength and obligation, and the formal nature of'a law 
is not upon account that the Danes, or the Saxons, or the 
Normans, brought it in with them but they became laws, 
and binding in this kingdom, by virtue only of their Beg 
geceived and * here (i). 


Tnprx, a third difficulty ariſes from thoſe accidental 
emergencies that happened, either in the alteration of laws, 
or communicating or conveying of them to this kingdom. 
For firſt, the ſubdiviſion of the kingdom into ſmall kingdoms 
under the Heptarchy, did moſt neceſſarily introduce a varia- 
tion of laws; 3 becaule the ſeveral parts of the 4g” were 


(7) Law may be conſidered as and the ſubject continue to enjoy 
* treaty to which the members of their rights, and to maintain the 

the ſame community have agreed, e of . 

and under which the magiſtrate 
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not under one common ſtandard. And fo it will ſoon be in 
any kingdoms that are cantonized, and not under one com- 
mon method of diſpenſation of laws, though under one and | 


- the fame king. Again, the intercourſe and traffick with 
other nations, as it grew more or greater, did gradually 
make a communication and tranſmigration of laws from us 
to them, and from them to us. Again, the growth of 
Chriſtianity in this kingdom, and the reception' of learned 
men from other parts, eſpecially from Rome, and the cre- 
dit that they obtained here, might reaſonably introduce 
. ome new laws; and antiquate or abrogate ſome old ones, 
| that ſeem leſs conſiſtent with the Chriſtian doctrines. And 
by this means were introduced not only ſome of the judicial 
laws of the Jews, but alſo ſome points relating to, or border- 
ing upon, or derived from the canon or civil laws; as 
may be ſeen in thoſe laws of the ancient kings, Ina, Alfred, 
Canutus, &c. . by Mr. Lambard (+). 


Having thus far - premiſed, it ſeems, upon the whole 
matter, an endleſs and inſuperable buſineſs to carry 
up the Engliſh laws to their ſeveral fprings and heads, 
and to find out their firſt original. Neither would it be of 
any moment or uſe if it were done. For whenever the laws 


(+) That the civil law is inti- 
mately connected with the mu- 
nicipal juriſprudence in ſeveral 
countries of Europe, is a fact fo 
well known, that it needs no il- 
Juſtration. Though our common 


law is ſuppoſed by ſome to form 
a ſyſtem perfectly diſtinct from 
the Roman code, and however 
we may affectedly boaſt of the 
diſtinction, yet it is evident that 
many ef the ideas and maxims of 
che civil law are incorporated in. 


to the Engliſh n 
This is well illuſtrated by Mr. 
Barrington, Obſerv. on Stat. 76. 
ſeq. The laws of all nations 
( faid chief juſtice Holt) are 
doubtleſs raiſed out of the riins 
of the civil law; it muſt be own'd 
that the principles of our law are 
borrowed from the civil law, and 
therefore grounded on the ſame 
reaſon i in many things.“ 12 Mod. 
N 


of 


COMMON LAW or ENGLAND. 139 
of England, or the ſeveral Capita thereof began; or from 
whence or whomſoever derived; or what laws of other coun- 
tries contributed to the matter of our laws; yet moſt cer- 
tainly their obligation ariſes not from their matter, but from 
their admiſſion and reception, and authorization in this king» 
dom. And thoſe laws, if convenient and uſeful for the king- 
dom, were never the worſe, though they were deſumed and 
taken from the laws of other countries; ſo as they had their 
ſtamp of obligation and authority from the reception and ap- 
probation of this kingdom, by virtue of the common law; of 
which this kingdom has been always jealous, eſpecially in re- 
lation to the canon, civil, and emmy law, for the reaſons 
hereafter ſhewn, 


ne 185 therefore from this unſearchable inquiry, I ſhall 
deſcend to that which gives the authority, viz. the for- 
mal conſtituents, as I may call them, of the common law. 
And they ſeem to be principally, if not only, thoſe three, viz, 
1. The common uſage, or cuſtom, and practice of this - 
kingdom, in ſuch parts thereof as lie in uſage or cuſtom; 
2. The authority of parliament, introducing ſuch laws: 
and, 3. The judicial deciſions of courts of juſtice, conſonant 
to one another, in the ſeries and ſucceſſions of time. 


1. As to the firſt of theſe, Us Ad AvD CugTom generally 
received, de obtinere vim Legis, and is that which gives 
power, ſometimes to the canon law, as in the eccleſiaſtical 
courts; ſometimes to the civil law, as in the admiralty courts; 
and again, controuls both, when they croſs other cuſtoms 
that are generally received in the kingdom. This is that 
which directs diſcents ; has ſettled ſome ancient ceremonies 
and ſolemnities in conveyances, wills and deeds, and in 
many more particulars. And if it be enquired, what is the 
evidence of this cuſtom, or wherein it conſiſts, or is to be 

| found? 


| 
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found ? I anſwer, it is not ſimply an unwritten cuſtom, ror 

barely orally derived down from one age to another; but it 
is a cuſtom that is derived down in writing, and tranſmit- 

ted from age to age; eſpecially ſince the beginning of 
Edward I. to whoſe wiſdom the laws of England owe almoſt 

$5 much as the laws of Rome to ben (!). | 


2. Acrs or PARLIAMENT. And here is muſt not be won-" 
Ered at, that I make acts of parliament one of the autho- 
native conſtituents of the common law, though I had be- 
fore contradiſtinguiſhed the one from the other. For we are 
to know, that although the original or authentic tranſcripts 
of acts of parliament are not before the time of Henry III. 8 


| and many that were in his time are periſhed and loft ; yet 
. CERTAINLY SUCH THERE WERE ; and many of thofe things 


that we now take for common law, were undoubtedly acts of 
parliament, though now not to be found of record (m). And 
I in the next age, the ſtatutes made in the time of Henry III. 
and Edward I. were loſt, yet even thoſe would paſs for parts 


ef the common law. And indeed, by long uſage and the 


many reſolutions grounded upon them, and by their great 
antiquity, they ſeem even already to þe incorporated with 


- the very common law. That this is ſo, may appear, though 


not by records, for we have none fo ancient, yet by an au- | 


| thentical and unqueſtionable hiſtory, wherein a man may, 


without much difficulty, fiad, that many of thoſe Capitula 
Zegum that are now uſed and taken for common law, were 
things enacted in paxliaments or great councils under Wil- 
Fam I. and his predeceſſors, kings of England, as may be 


made appear hereafter. But yet, thoſe conſtitutions and 


Bus being made before time of memory, do now obtain, and 


J) Blac: Com. 1 v. 68. 348. 381. and the firſt Wrede hx 
m) Vide the caſe of Collins. this Hiſtory, note (e). 
and Blantern, Wilſ. par. a. te 


ue 
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ate taken as part of the common law and immemorial cu 
toms of the kingdom. And ſo they ought now to be eſteemed, 
though in their firſt original they were acts of parlia- 
159 n 


1 


| 3. " Jupzetat 1 It is true, the decibels r 
courts of juſtice, though by virtue of the laws of this realm 
they do bind, as a law between the parties thereto, as to the 
particular caſe in queſtion, till reverſed by error or attaints 
yet they do not make a law, properly ſo called, for that only- 
the king and parliament can do; yet they have a great weight 
and authority in expounding, declaring, and publiſhing bes 
the law of this kingdom is; eſpecially when ſuch deciſions 1 
hold a conſonancy and congruity with refolutions and dec 
ſions of former times. And though ſuch deciſions ane 9 
leſs than a law, yet they are a greater evidence thereeł 1 
than the opinion of any private perſons, as 2v0Hs N 
erer). i 


: 'F nsr, becauſe the perſons who pronounce thoſe * | 
are men choſen by the king for that employment, as being 1 
of greater learning, knowledge, and experience in the laws 

than others. Secondly, becauſe they are upon their oaths 

to judge according to the laws of the kingdom, Thirdly, 

becauſe they have the beſt helps to inform their judg- 

ments. Fourthly, becauſe they do ſedere pro tribunak, 

and their judgments are ſtrengthened and upheld by the 

laws of this kingdom, EM by, the ſame law reveried 

or avoided (0 ). 


([) An opinion, though e erro- 


has no legal 8 1 an | 


neous, cogcluding to the judg- 
ment of a court, is a judicial opi- 
nion ; hecauſe it is not only deli- 
vꝛred under the ſanction of the 

judge's oath, but on mature deli- 
Vensken. But an extra- judicial 
opinion, whether given in or out 
of court, is no more than the 


prolatum of him who gives it; it 


opinion given in court, if not ne. 
ceſſary to the judgment, i 5 . 
judicial. Vaugh. 382. 

(e) Blac. Com. 1 v. 69. ſeq, 
Id. 267. Forteſc, de Laud., cap. 
8. Seld. Review of Tith. cap. 
8. 23 W. 3. cap. 2. 1 Geo. 3. 
cap. 23. and De Lolme, cap. 8. 
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Now judicial deciſions, as far as they refer to the laws 


of this tend pon the matter of them 4 


kinds. 
i 


Fmsr, they are either ſuch as have their reaſons ſingly in 
the laws and cuſtoms of the kingdom. As, who ſhall ſuc- 


cteed as heir to the anceſtor ;—what is the ceremony requiſite 


for paſſing a freehold; what eſtate, and how much ſhall the 
wife have for her dower ; and many ſuch matters, wherein 
the ancient and expreſs laws of the kingdom give an ex- 
preſs deciſion, and the judge ſeems only the inſtrument to 
pronounce it. And in theſe things, the law or cuſtom of 
the realm is the only rule and meaſure to judge by; and in 
reference to thoſe matters, the deciſions of courts are the 
eonſervatories and evidences of thoſe laws. 


SECONDLY, or they are ſuch deciſions, as by way of de- 
duction and illation upon thoſe laws, are framed or deduced. 
As for the purpoſe, whether of an eſtate thus, or thus, li- 
mited, the wife ſhall be endowed ;--whether if thus, or thus 
limited, the heir may be barred; and infinite more of the 
like complicated queſtions. And herein the rule of deci- 
fion is, firſt; the common law and cuſtom of the realm, 
which is the great ſub/tratum that is to be maintained; and 
then authorities or deciſions of former times, in the ſame or 
the like caſes ; and then the reaſon of the thing itſelf (y). 


THIRDLY, or they are ſuch as ſeem to have; no other 
guide but the common reaſon of the thing, unleſs the ſame 
point has been formally decided. As in the expoſition of 


dme intention of clauſes in deeds, wills, covenants, &c. 


where the very ſenſe-of the words, and their poſitions and 
(p) This ſource of deciſion is called « ir 2 


« eventornm.”* 
| relations, 
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relations, give a rational account of the meaning of the par- 
ties. And in ſuch caſes, the judge does much better herein, 
than what a bare grave grammarian, or logician, or other 
prudent man could do. For in many caſes there have been 
former reſolutions, either in point, or agreeing in reaſon or 
analogy. with the. caſe in queſtion ; or, perhaps alſo, the 
clauſe to be expounded is mingled with ſgme terms or 
clauſes that require the knowledge of the law, to help out 
wich the conſtruction or expoſition. Both which do often | 
pen in the ſame caſe, and therefore it requires the know | 
ledge of the law, to render and expound ſuch clauſes and . 
ſentences. And doubtleſs a good common lawyer is the befk 
expoſitor of ſuch clauſes, &c. (9). | 


| (0) Plowd. 122. ſeq. 140. ſeq. minate rule; and the beſt and 
Thus the practice and decifions of , moſt effectual precautions are ta- | 
courts acquire the authority of ken for the impartial application | 
laws; every proceeding is con - of rules to particular caſes. _ 

dudted by ſome fixed and deter- 


TTY 


2 8 ail for lune 
+ c e! 

is the honour and. hike and ET the jut dae 

of kingdoms that recognize no ſuperior but God that 

their laws have theſe two qualifications. Firſt, that they 
be not dependent upon any foreign power; for a depend- 


ency in laws, derogates from the hondur and integrity "of 
the kingdom, and from the power and lovereignty of. the 
prince thereof, Secondly, that they taſte not of bondage 
ox. ſervitude; for that derogates from the dignity of the 
. HT — liberties of the people thereof. 


£3 


Is relation to the former bundenen the kings of this 
_— and their great councils, have always been jealous 
and careful, that they admitted not any foreign power; 
eſpecially ſuch as pretended authority to impoſe laws upon 
other free kingdoms or ſtates; nor to countenance the 


| admiſſion of ſuch laws here, as were derived from ſuch a 


power. . 


| Roar, as well ancient as modern, pretended à kind of 


univerſal power and intereſt ; the former by their victories, 


which were large, and extended even to Britain itſelf ; and 
the latter, upon the pretence of being univerſal biſhop, of 

yicar general, in all matters eccleſiaſtical. So that upon pre- 
tence of the former the civil law, and upon pretence of the 


latter the canon Jaw, was introduced, or pretended to 


ſome 
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ſome kind of right, in the territories of ſome abſolute 
princes, and among others here in England. But this king- 
dom has been always very jealous of giving too much 
_ countenance to either of thoſe laws, and has always ſhewn 
2 juſt indignation. and reſentment againſt any incroachments 
of this kind, either by the one law or the other; It is 
true; as before is ſhewn, that in the admiralty and military 
coutts, the civil law has been admitted, and in the eccleſiaſ- 
tical courts, the canon law has been, in ſome particulars, ad- 
mitted i but ſtill they carry ſuch marks and evidences 


about them, whereby it may be known that they bind not, 
nor have the authority of 3 but from the 


S 


* as ** aha ing hes eren . | 


never admitted the civil or the canon law to be the rule of 
the adminiſtration of common juſtice in this kingdom ;.fo 
neither has it endured any laws to be impoſed upon the 
people by any right of conqueſt ; as being unſuitable to the 
honour or liberty of the Engliſh kingdom, to recognize 
their laws as given them at the will and pleaſure of a con- 


queror. And hence it was, that although the people un- 


juſtly aſſiſted king Henry IV. in his uſurpation of the 
crown, yet he was not admitted theteuntoy: until he had 
declared, that he claimed not as a conqueror (@), but as a 


ſucceſſor (5). Only he reſerved to himſelf the liberty of ex- 


tending a pretence of conqueſt againſt the 'Scroops, that 


were fait in battle againſt bim; which yet he durſt not | 


(a) His right as a conqueror ner he could; and in the end, he 


was never avowed, it was only left himſelf, in the eyes of men 


infinuated. of ſenſe, no foundation of right, 
(5) See Knyghton 2757. Henry but his poſſeſſion, 
patched up a title ip the beſt man- 


« Vol. I. | L 6 reſt 
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reſt upon without à confirmation in parliament. Vide Rot, 
| Parl. 1 H. 4. No. 56. & Pars a. "ibid No. 27. [AJ ! 


[A] It is without queſtion that Heury IV. claimed not the crowtt 
as a conqueror; though lie was very much inclined ſo. to do (a) 
\ | but 28 a ſucceſſor, by deſcent, from the right line of the blood 
In order to this he ſet up a ſhew of two titles: the one, upon the 
Pretence of being the firſt of the blood royal, in the entire male 
line, whereas the duke of Clatenee left only one daughter Phi- 
lippa; from which female” branch, by a marriage with Edmond 
Mortimer, earl of March, the houſe of Tork deſcended : the other, 
by reviving an exploded rumour, fitſt propagated by John of Gaunt, 

that Edmund earl of Lancaſter, to whom Henry's mother was 
heireſs,” was in redlity the elder brother of king Edward- I. though 
his parents, on account of his perſonal deformity, had impoſed him 
on the world for the younger; and therefore Henry would be in- 
titled to the crown, either as ſuceeſſor to Richard II. in caſe the 

entire male line was allowed à preference to the female z or, even. 
prior to that unfortungte prince, if the crown coul deſcend through 

a female, while an entire male line was exiſting. Y 

However, as in Edward the Third's time we find the parliament 
_ approving ard-afirming the law of the crown, ſo in the reign 
of Henry IV. rhey_aRually, exerted their right of pes, ſettling 

the ſuccefſion to the crown. And this was done by the ſtature. 
> Hen. IV. c. 2; whereby it is enacted, „that the 'inhericance 
„ of the orown and realms of Englasd aud France, and all 
/« other the king's, dominions, ſhall be ſer and remain (6) in 


/ 


4 the perſon of our ſovereign lord the king, and in the heirs of 
«his body iſſulng; and prince Henry is declared heir apparent 
to the crown, to hold to him 4nd the heirs of his body iſſuing, with 
remainder to lord Thomas, lord John, and lord Humphrey, the 
king's ſons, and the heirs of their bodies reſpectively. Which is 
indeed nothing more than the law would have done before, provided 
Henry the Fourth had been a rightful king. It however ſerves to 
ſhew, that it was,then generally underſtood, that the King and 
Parliament had a right to hew-model and regulate the ſucceffion te 
the crown. And we may obſerve, with what caution and delicacy 
the parliament then avoided declaring any ſentiment of Henry's 
original title. However, fir Edward Coke more than once ex- 
preſsly declares (c), that at the time of paſſing this act, the right 
of the crown was in deſcent from Philippa, daughter and heir 
of Lionel duke of Clarence (d). 


(%) Seid. Tit. Hon. 1 3. (5) Soit mys et demoerge. (e) 4 Inſt. 37. n0g, 
(4) Blac, Com. 1 v. 204. f 


Arn 
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Ap upon the like reaſon it was, that King William I. 
though he be called the Conqueror, and his attaining the 
| rrown here is often in hiſtory, and in ſome records, called 
conquesTvs AnGLtz; yet in truth it was not ſuch a con- 
queſt as did, or could alter the laws of this Kingdom ; er im- 
poſe laws upon the people per modum conqueſtls, or Jure belli. 
And therefore, to wipe off that falſe 'imputation upon our 
laws, as if they were the fruit, or effect of à coriqueſt; or 
carried in them che badge of ſervitude to the will of the 
Conqueror, which notion ſome ignorant and prejudiced per- 
ſons have entertained ; 1 ſhall rip up and lay öpen "this 
— A wt *6:that WF nul 
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| Finer touching the firſt of bels, vin ronquel . what 


it is when attained, and the rights thereof. It is true, 


that" it "ſeems to be admitted as a kind of Jaw among all 
nations, that in caſe of a ſolemn war between ſupreme - 
princes, the conqueror acquires a right of dominion, as 
Fell as a property over the tings and perſons that are | 


L.2 fully 
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* "Binary erage both parties — appealed to he higheſt 
tribunal that can bes viz. the trial by war; wherein the 
great Judge and Sovereign of the world, the Lord of Hoſts, 
ſeems, in, à more eſpecial manner than in other caſes, to de- 
| cide:the.cantroverſy. Secondly, becauſe unleſs. this ſhould 
| be anal decifion,, mankind; would be deſtroyed by endleſs 
| kigils, arg, and contentions 3. therefore, for the preſerva- 
| tion of mankind, this great decifiqn. ought. to be final, and 
. the conquered ought to. acquieſce in it (d). Thirdly, be- 
cauſe if this ſhould not be admitted, and be, as it were, by 
the tacit conſent of mankind, accounted a lawful acquiſi- 
tion, there would not. be. any ſecurity or peace, under any 
government. For by the various revolutions o of dominion 
acquired by this means, have been, and are to this day, the 
fucceGqns of kingdom and [fates preſerved... What, was 
once the Romans, was before that the Grecians ;,,and be- 
fore them, the Perſians 3 and before the Perſians, the Aſ- 
ſyrians. And if this Juſt victory were not allowed to be a 
firm acqueſt of dominion, the preſent poſſeſſors would be 
Kill obnoxious to the claim of the former proprietors, and 
| 3 would be in a reſtleſs ſtate of doubts, difficulties, 
nd, changes, upon thepretenſion « of former claims; there- 
Gang to cut off this inſtability and unſettledneſs in domi- 


mog an. Property» it would ſeem Kaen. 
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(c) In the 'opibion of Grotius, troverſ. 2 v. Cane, — 5 290, 
he may impoſe ſubjeEtion * the edit. Gron. Major. 

Na *whole body, whether it be u ſtate, 0 4) See the Diſſertation of Coc- 
or only Part of a ſtate ; and whe- eeius de Jure Victoriæ Dixerſo a 
ther that t ſubjeQion be civil, mixt, Jure Belli, ſc&, 2 3-but Freuer has 
ot deſpotick. ve Jute Belli ac attempted to refute the opinion of 
Puels l 8. c. 8. Sencts makes | Cocceius;in his notes uponPuſfeti- 

- uſe this argument in the con- dorf de Of. Hom. & Civ. J. 4. 

overly de r Con- c. 16, ſect. 45. To” 
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of all nations has tacitly ſubmitted, that acquiſition by tight 
of conqueſt, in a ſolemn war between perſons not ſubjekts 
of each other by bonds of allegiance or fidelity, ſhould" de 
allowed as one of the lawful titles of acquiring dominion 
over the pron; Places and things fo Oe | 


Bur whatever be the real truth or juſtice of this poſition, 
yet we are much at a loſs touching the” things in Bo- 
theft; viz. whether this be the effect of every kind of con- 
queſt ? Whether the war be juſt or unjuſt ? What are the 
requiſites to the conſtituting of ajuſt war (e) ? Who are the 
perſons that may acquire? and, What are the ſolemnities re- 
| quiſite for that acqueſt ? But above all, the greateſt diff 
culty is, When there ſhall be ſaid ſuch a victory as acquires | 
this right? Indeed if there be a total” deletion of every 
perſon of the oppoſing party or country, then the victory 
is complete, becauſe none remains to call it in queſtion. | | 
But ſuppoſe they are beaten in one battle, may. they not k 
rally again? or if the greater part be ſubdued, may not | 
the leſſer keep their ground? or if they do not at the pre- 
ſent, may they not in the next age regain their liberty? or | 
if they be quiet for a time, may they not, as they have op- | | 
portunity, renew their pretenſions ? And although the vic- 
tor, by his power, be able to quell and ſuppreſs them, yet 1 
he is beholden to his ſword for it; and the right that he got | 
by his victory before, would not be ſufficient, without a 1 
power and force to eſtabliſn and ſecure him againſt new 
troubles. And on the other ſide, if thoſe few ſubdued 
perſons can by force regain what they once had a pretence Fant 
to, a former victory will. be but a weak defence; and if it 
would, they would have the like pretence to aclaim of zcqueſt 
by victory over him, as he had over rem. vp 


| 


Toh £3). 7M 
(e) Of 2 juſt and ddr, ſee P 4 bs $344 81.51 26h 


according to the right of nations, 0 wh Oh ns wt 


Ws L 3 N | Ty. 


150 [M Tu HISTORY- or Thx 


Ir Fe therefore, a difficult thing to determine, in what 
indiviſible moment this victory is ſo, compleat, that jure 
| belli, the acqueſt of dominion is fully gotten. And there- 
fore, victors are uſed. to ſecure themſelves againſt diſpgtes of 
that kind ; and as it were to under-pin theis acqueſt jure belli 
chat they might not be loſt by the fame means whereby 
they were gained)— by the continuation of eternal forces of 
ſtanding armies, caſtles, garriſons, munitions, and other 
acts of power and force z fo as thereby to over-bear and pre- 
vent an ordinary poſſibility of the prevailing of the con- 
quered or ſubdued people againſt the coriqueror or victor, © 
He that lays the weight of his title upon victory or conqueſt, - 
rarely reſts in it, as ,a complete conqueſt, till he has added 
to it ſomewhat of conſent or faith of the conquered, (/) 
ſubmitting voluntarily to him. Then, and not till then, 
he thinks his title ſecure, and his conqueſt complete. And 
indeed, he has no reaſon to think his title can be otherwiſe 
ſecure ; for where the title is merely force or power, his 
title will fail, if the conquered can with like force or power 

OS and ſo regain their former intereſt or do- 
minion. | 


Now this confent is of two ene A FR or 
implied. 

An expreſs conſent is, when after a victory, the party 
conquered do expreſly ſubmit themſelves to the viftors, 
either ſimply or abſolutely ;—by dedition, yielding themſelves, 
| giving him their faith and their allegiance 3 or elſe, under 
eertain pacts, conventions, agreements,. or capitulations. 
As when the fubdued party, either by themfelves, or by ſub- 

— Altutes, of delegates by them choſen, do yield their faith - 


(f) In ſuch caſe the acqui- |. 3. e. 8. ſet. x, note r. I. 3. ca 
frrion is lawful, nd that whether 19. ſect. 17. note : Paſendorf, 
the war be juſt, or unjuft. Grot. 1.8. 8. 8. ſect. 1. E 3 
x an 
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and their allegiance to the victor, upon certain pacts or 
agreements between them; as, for holding or continuing 
their religion, their * their form of civil 2 
tion, &c. 


Aud thus, though force were perhaps the occaſion of 
chis conſent, yet in truth it is conſent only that is the true 
proximate and fixed foundation of the victor's right; which 
now no longer reſts barely upon external force, but upon 
the expreſs conſent and pact of the ſubdued people. Conſe - 
_ quently, this pact or conyention is that which is to be the 
immediate foundation of that dominion, And upon a dili- 
gent obſervation of moſt acqueſts gotten by conqueſt, or ſo : 
called, we ſhall find this to be the concluſion of almoſt all 
 viſtories ; they end in deditions and capitulations, and faith 
given to the conqueror; whereby oftentimes the former 
laws, privileges, and poſſeſſions are confirmed to the ſubdued, 
without which the victors ſeldom, continue long or quiet in 
their new acqueſts, without extreme expence, Tree, ef 


Ax implied conſent is, when the ſubdued do continue for 
a long time quiet and peaceable under the government of 
the victor ; accepting his government; ſubmitting to his 
laws; taking upon. them offices and employments under 
him; and obeying and owning him as their governor, with- 
out oppoſing him, or claiming their. former right. This 
ſcems to be a tacit acceptance of, and aſſent to him. And 
though this is gradual, .and poſſibly no determinate time is 
ſtinted, wherein a man can ſay, this year, or this month, 
or this day, ſuch a tacit conſent was completed and con- 
| cluded ;—for circumſtances may make great variations in the 
ſufficiency of the evidence of ſuch an aſſent yet by a long 
g 3 peaceable ſubmiſſion to the laws and go- 
L 4 | vernment 
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vernment of the victor, men may reaſonably conjecture, that 


the coriquered have relinquiſhed their purpoſe * P 
by force, what by force they loſt. . 

Bor ill all this is intended of u lawful ds by a 
foreign prince or ſtate, and not an uſurpation by a ſubject, 
either upon his prince or fellow ſubjects. For ſeveral ages 
and diſcents do not purge the unlawfulneſs of ſuch an uſur- 


SECONDLY, concerning the ſeveral kinds of conqueſts, 
and their effects, as to the alteration of laws by the victor. 


There ſeems to be a double kind of conqueſt, which in- 
duces a various conſideration touching the change of laws ; 


viz. victoria in ** & "PO" 8 . in regem 
tantùm. mw __ 


Tux conqueſt over the people or country, is when 
the war is denounced by a prince or ſtate foreign; and no 
ſubject ; and when the intention and denunciation of the 
war is againſt the king and people or country; and the pre- 
tenſion of title is by the ſword, or jure belli. Such were 
moſt of the conqueſts of ancient monarchs; viz. the Aſſy- 


rian, Perfian, Grecian, and Roman conqueſts. And in 


ſuch caſes, the acquiſitions of the victor were abſolute and 


. univerſal. He gained the intereſt and property of the very 


ſoil of the country ſubdued ; which the victor might, at 
his pleaſure, give, ſell, or arrent. He gained a power of 
aboliſhing or changing their laws and cuſtoms ;/ and-of giv- 
ing new, or, of impoſing the law of the victor's country. 


But although this the conqueror might do, yet a change of 
the laws of the conquered country was rarely univerſally 
made, efpecially by the Romans; who, though in their 
own particular colonies, * in conquexed countries, 


cy 
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chey obſerved the Roman law ; which poſſibly might by de- 


grees, without any rigorous impoſition, gain and inſinuate 

ves into the conquered people, and fo gradually ob- 
* tain, and inſenſibly conform them, at leaſt ſo many of them 
as were conterminous to the colonies and ' garriſons, to the 
Roman laws ;—yet they rarely made a rigorous and univer- 
fal change of the laws of the conquered country, unleſs 
they were ſuch as were foreign and barbarous, or altoge- 


ther inconſiſtent with. the victor's government. But in 


other things, .they commonly indulged -unto the conquered, 
the laws and religion of "their: OY upon a double ac- 
count, vix. b 


Fist, on aceount of humanity; thinking it a hard and 
over. ſevere thing, to impoſe preſently upon the conquered, 
a change of their cuſtoms, which long uſe had made dear to 
them. And, ſecondly, upon the account of prudence; for 
the Romans, being a wiſe and experienced people, found 
that thoſe indulgencies made their conqueſts the more eaſy, 
and their enjoyments thereof the more firm. Whereas a ri- 
gorous change of the laws and religion of the people, would 
render them in a reſtleſs and unquiet condition, and ready 
to lay hold of any opportunity, of defection or rebellion, to 
regain their ancient laws and religion, which ordinary peo- 
ple count moſt dear to them, Fhough at this day, the in- 
dulgence of a Paganiſh religion is not uſed to be allowed by 
any Chriſtian victor, as is obſerved in Calvin's caſe, in the 
Seventh Report. To give one inſtance for all, it was upon 
this account, that though the Romans had wholly ſubdued 
Syria and Paleſtina, yet they allowed to the inhabitants 
the uſe of their religion and laws, ſo far forth as conſiſted 
with the ſafety and ſecurity of the vitor's intereſt. And 
therefore, though they reſerved to themſelves the cognizance 
of ſuch cauſes as concerned themſelves, their officers, or 
WY revenues 
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revenues; and ſuch caſes as might otherwiſe diſturb the ſecurity 
of their empire—as treaſons, inſurrections, and the like; 
yet it is evident, they indulged the people of the Jews, &c. 
to judge by their own law ; not only of fome criminal pro- 
ceedings, but even of capital, in ſome cafes ; as appears by 
the hiſtory of the Goſpels and Acts of the Apoſtles, 


Bur ſtill this was but an indulgence, and therefore was re- 
fumable by the victor; unleſs there intervened any capitula- 
tion between the conqueror and the conquered to the con- 
it was not a compleat conqueſt, but rather a dedition upon 
terms and capitulations, agreed between the conqueror and 
the conquered ; wherein uſually, the yielding party ſecured 
to themſelves, by the. articles of their dedition, the enjoy- 
ment of their laws and religion; then by the laws of 
nature and of nations, both which oblige to the obſervation 
. of faith and promiſes, thoſe terms and capitulations were 
to be obſerved. Again, ſecondly, when after a full con- 
_ queſt, the conquered people reſumed ſo much courage and 
power as began to put them into a capacity of regaining, 
their former laws and liberties; this commonly was the 
occaſion. of terms and capitulations between the conquerors 
and conquered, Again, thirdly, when by long ſucceſſion 
of time, the conquered had either been incorporated with 
the conquering people, whereby they had worn out the 
very marks and difcriminations between the conquerors and 
conquered ; and if they continued diſtin, yet by a long 
preſcription, ufage and cuſtom, the laws and rights of the 
conquered people were in a manner ſettled ; and the long 
permiſſion of the conquerors amounted to a tacit conceſſion 
or capitulation, for the . enjoyment. of their laws and. liber- 
ties. . | | 


Bur 
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Bur of this more than enough is ſaid, becauſe it will ap- 
pear in what follows, AN eg pas. 54 
conqueſt of Englund, 12 

n N * kind of con- 
queſt, viz. that which is only viforia in regem. And this 
is where the conqueror either has a real right to the crown 
or chief government of a kingdom, or at leaſt has, or 

makes ſome ptetence or claim thereunto; and, in purſu- 
| ance of ſuch claim, raiſes war, and by his forces obtains 
what he ſo pretends a title to. Now this kind of conqueſt 
does only inſtate the victor in thoſe rights of government, 
which the conquered prince, or that prince to whom the 
conqueror pretends a right of ſucceſſion, had; whereby he 
becomes only a ſucceſſor jure belli, but not a victor, or 
conqueror upon the people ; and therefore has no more 
right of altering their laws, or taking away their liberties 
or poſſeſſions, than the conquered prince; or the prince ta 
whom he pretends a right of ſucceſſion, had.- For the in- 
tention, ſcope, and effect of his victory extends. no fur- 
ther than the ſucceſſion, and does not at all affect the rights 
of the people, The conqueror is, as it were, the plaintiff; 
the conquered prince is the defendant z and the claim is, 
a claim of title to the crown. And becauſe each of them 
pretends a right to the ſovereignty, and there is no other 
competent trial of the title between them, they put them- 
ſelves upon the great trial by battle (g); wherein there is 
nothing in queſtion touching the rights of the people, but 
only touching the right of the crown; and that being de- 
cidedby the victory, the victor comes in as a ſucceſſor, and 
not jure victoriæ, as in relation to the people's rights; the 
- maſt ſacred whereof ate their laws and religion. 


(g) Vide cap. 6, note (6), 
| InDZED, 


At CIITA 
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4 ſexaginta & ſeptem annos prece (vel pretio) leges ſopitæ 
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Ixpezp, thoſe that do voluntarily aſſiſt the conquered |. 
prince, commonly undergo the ſame hazard with him, and 

do, as it were, put their intereſt upon the hazard add iſſue 
of the ſame trial; and therefore commonly fall under the 
fame ſeverity with the conquered, at leaſt da fas; becauſe, 
perchance, the victor thinks he cannot be ſecure without it. 
Yet uſage, and indeed common prudence, makes the con- 


querors uſe great moderation and diſcrimination, in rela- 


tion to the aſſiſtants of the conquered prince; and to ex- 


tend this ſeverity only to the ominent and buſy aſſiſtants of 


the conquered ; and not to the gregarit, or ſuch as either 
by conſtraint, or by neceſſity, were enforced to ſerve againſt 
him. And as to thoſe alſo, on whom they exerciſe their 
power, it has been rarely done jure belli aut viftorie, but 
by a judiciary proceeding, as in caſes of treaſon; becaufe 
nov the great title by battle has pronounced for the right of 
the conqueror; and at beſt, no man muſt dare to ſay otherwiſe 
now, whatſoever debility was in his pretenſion or claim, 
2 ſee the taſtes hereof i in what follows, 


nn as to the third point, how e Eog- ; 
land ſtood at the entry of king William I. It ſeems plain, 
that at the time of his entry into England, the laws com- 
monly called the laws of Edward the Confeſfor, were then 
the ſtanding laws of the kingdom (5). Hoveden tells us, 
in a digreſſion under his Hiftory of King Henry II. that thoſe 
laws were originally put together by king ah, who Was 
the e de Viz. $109 Tor 5g Ho 
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.<« fannie tamen ks e regis Edgar Ws; 
ad coronationem ſancti regis Edvardi quod tempus continet 


(5) Ante cap. i. | 
« ſunt 
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© ſunt & jus pretermiſſæ ſed poſtquam rex Edvardus in 
« regno fuit ſublimatus concilio baronum Anglia legem 

« annos ſexaginta & ſeptem ſopitam, excitavit & confirma- 
«. vit, & ea lex fic confirmata vocata eſt lex ſancti Edvardi, 
non quod ipſe prius inveniſſet eam ſed cum prætermiſſa 
_ © fuiſſet & obligioni penitus dedita a morte avi ſui regis Ed- 
. gari qui primus inventor ejus fuille dicitur uſque ad ſua 
i tempora, via. ſexaginta & ſeptem annos. And the ſame 
paſſage, in totidem verbis, is in the Hiſtory of Litchfield, cited 
in Sir Robert Twiſden's Prologue to the Laws of King Wil- 
liam I. But although poſſibly, thoſe laws were collected by 
king Edgar, yet it is evident, by what is before ſaid, they 
were augmented by the Confeſſor, by that extract of laws 
before-mentioned ; which he made out of that three-fold 
law that obtained in ſeveral parts of England, viz. the 
D the. Mercian, 1 nnn $77 

Alb 71.58 $45 0p 7H 4 oe 41 59 7 {t 337.46 4-149. "16348 te 

+ Dingo: manual, als may call it, of laws, ſtiled the Con- 
feſlor's Laws, was but a ſmall volume, and contains but few 
heads; being rather a ſcheme, or directory, touching ſome 
method to be obſerved in the diſtribution of juſtice, and ſome 
particular proceedings relative thereunto; elpecially- in 
matters of crime, as appears by the laws themſelves, which 
are now printed in Mr. Lambard's Saxon Laws, p. 133, and 
other places. Vet the Engliſh were very zealous fot them, 
no leis or otherwiſe than they are at this time for the' Great 
Charter; inſomuch that they were never ſatisfied till the 
faid laws were reinforced and mingled, for the moſt part, 
with the coronation oath of. king Wing and ſome of 
his nn 5 11 7; | 


Ann chis may ſerve ſhortly touching this third. point 
whereby we ſee that the laws that obtained at the time of 
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the entry of king William I. were the Englih laws, and 
mm nn 


Fovarituy, the fourth parelontar is, Rs 
king William I. to e een of England, and what kind 
of conqueſt be made. This will be: beſt rendered and 
underſtood; by producing the hiftory of that buſineſs, as it 
bs delivered over to us by the ancient hiſtorians that lived in 
or tar that time. * or tetum whereof 1s this. 


nne the Conſeſſoa a no children, nor 
like to have any, e er IG wma 
en ſand; * NE 


"Rags 1 PR: for of Edward; the ſon of 
Edmond Ironſide, Marr. Pans, anno 1866. Edmundus 
« autem Latus Ferreum rex naturalis de ſtirpe regum genuit 
6 r e eee tpi eee 
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harem Harold, the fon as ah 
the Confeſſor's father-in-law ;3- he 1 . ew 
n A 40 209% 
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Niraaramidute of Meonndadpyimbe was dime 
Confeſſor thus, vis. William was the ſon of Robert (5), 


(29 William duke of Nor- 


mandy; ſurnamed the Baſtard, 
Was the ſon of Robert the ſe- 


eond, by Harlotta; the daughter 
of a tanner in Falaiſe, Bromp- 


ton, 910. Our ancient hiſtorians 


differ about the name of Wil- 
Jam's mother. Abbot Brompton 
calls her Arlet, and ſo does the 


ancient chronicle bf Normandy, 


' Knyghten nominates her Arlee ; 


others call her Herleva 5 which 
laſt may probably be right ; moſt 
of the French writers, eſpecially 


the moderns, calling her Her- 
leve . Writers are better agreed 


as to her family; ſor they lay. 
in general, that ſhe was atariner'g 
daughtet, 
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the ſon of Richard duke of Normandy, which Richard was 
brother n Contellar's: mother. Wannen 
puns eee 0 - 


Aubin ba dss e wks as this 


alliance, between the Confeſſor and duke William; for tho 
Confeſſor had often made conſiderable reſidences in Nor- 
mandy; and this gave a fair expectation to duke Williarh 
of ſucceeding him in this kingdom. And there was alſo, at 
leaſt, pretended, a promiſe made him by the Confeffor, that 
duke William ſhould ſucceed him in the crown of Eng- 
land [BJ]. And becauſe Harold was in great favour with the 
5 | king, 


daughter. A French author, appellation of Baſtard, in ſome of 


however, of great integrity, re- his letters and charters. Spelm. 


ports the matter differently in all 


teſpects. He fays her name was 
Helena, and that ſhe was not 
the daughter of a tanner, but of 
one Foubert, valet-de-chambre 
tothe Duke of Normandy, which 
Foubert was the ſon of a tanner. 

Recueil des Rangs des Grands de 
France, par. 1. du Tillet, p. 13). 
William was ſo little aſhamed of 
his birth, that he aſſumed the 


Gloff. in verb, baftardus. Cam- 
den in Richmonaſbire. Notwith« 
ſtanding his illegitimacy, and the 
meanneſs of his mother, he had 
been allowed to ſucceed in the 
dutchy, to his father, though not 
without a very dangerous and 
factious oppoſition; whith he had 
the good fortune to ſubdue, by the 
prudent care of his guardians 
and his own ability. 


(B] Though the inveterate prepoſſeſſions of Edward kept him 


from ſeconding the pretenſions of Harold, yet he took but feeble 
and irreſolute ſteps for ſecuring the ſucceffion to the Duke of Nor- 
mandy. The whole ſtory of the tranſactions between Edward, 
Harold, and the duke of Normandy is told fo differently by the 
ancient writers, that there are few important paſſages of the Eng- 
liſh hiſtory liable to ſo great uncertainty. It does not ſeem likely, 

as ſome have ſuppoſed; that Edward ever executed a will in the 
duke s favour, much -leſs that he got it ratified: by the ftates of 
the kingdom, as is affirmed by others. The will would have 
been known to all, and would have been produced by the Con- 
queror, to whom it gave ſo plauſible a title; but the doubtful and 
ambiguous manner in which de ſeems always to have mentioned 
| it, 


5 
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eee mch 
Ekxelieſt man by his afliſtance to advance; or by bis oppo- 
ſition to hinder, or temperate, the duke's expectation; there 
vas a contract made between the duke and Harold in Nor- 

mandy; in the Conſeſſor's life-time, that Hatold ſhould, after 
the Confeſlor's death, aſſiſt the duke in obtaining the 
crown of England (4): . Shortly, after which the Confeſſor 
died, and then ſtepped up the three competitors. to tha 
crown, vis. I. . in 1 1 
it, proves, That he could only plead' che kuowo Abtentions of that 
monarch i in his favour, which he was deſirous to call a will. There 
is indeed a charter of the Conqueror, preſerved by Dr. Hicks, 
(vM. 1.) where he calls himſelf rex bereditarins, meaning heir by 
will ; but a prince poſſeſſed of ſo much power, and attended with 
ſo monk, ſucceſs, may employ what pretences he plcafes., It is 
ſufficient to refute his pretences to obſcrve, that there is a great 
diffidence and variation among the hiſtorians with regard to a 
point, which, had it been real, muſt have been agrecd upon by all 
of them. 

As to the eircumſtance of Harold's contract with the duke, in 
- Normandy, ſome hiſtorians, particularly Malmeſbury and Matthew 
Weſtmintier, affirm that Harold had no, intention of going over to 
Normandy, but that taking the air in a pleaſure - boat on the coaſt 
he was driven qvyer, by ſtreſs of weather, to-the territories of Guy, 
Count of Ponthieu: but, befides that this ſtory i is not probable i in it- 
ſelf, and is contragicted | by. moſt of the ancient hiſtorians, it 
is refuted by a very. curious, and authentic monument. It is a 
tapeſtry preſerved in the ducal palace. of Rouen, and ſup- 
poſted to have been wrought by orders of Matilda, wife to the 
Emperor at leaſt, it is of very great antiquity. / Harold is there 
repreſedted as taking his departure from king Edward in execution 
of ſome commiliion, and mounting his veſſel with a great-train- 
The deſign of redeeming his brother and nephew, who were hoſta· 
ges, is the moſt likely cauſe that can be afligned ; and is accordingly. 
mentioned by Eadmet, Hoveden, Brompton, and Simeon of Dur- 
ham, For a farther account of this piece of tapeſtry, ſee Hiſtoire 
de Academic de Literature, tom. ix. p. 835. Hume. 


(4) W. Malmſb. 93. Hove- 366. Ingulf. 63. Wace, 4895 
den, 449. Brompton, 947. Gul. 460. MS. penes Carte, 354. 
Gemet. J. 7 . 31. H. Hunt. : 

mt” : | 1. EDA 
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r. EnGar ATHELiNG, who was indeed favoured by 


the nobility, but being an infant was overborn by the power « 


of Harold, who thereupon began to ſet up for himſelf. 
Whereupon Edgar, with his two ſiſters, fled into Scotland ; 
where he, and one of his ſiſters, dying without iſſue, Mar- 
garet, his other ſiſter and heir, married Malcolm, king of 


Scots; from whence proceeded the race of the Scottiſh _ 


kings (0). | 

2. HAROLD, who having at firſt raiſed a power un- 
der pretence of ſupporting and preſerving duke William's 
title to this kingdom, and having by force ſuppreſſed Edgar, 


he thereupon claimed the crown to himſelf. And pretending 


an adoption, or bequeſt of the kingdom unto him by the 
Confeſſor, he forgot his promiſe made to duke William, 
and uſurped the crown; which he held but the (pace of nine 
months and four days. Hovepen [C). 


Vor. I. M 


(o) Though Edward had, 
with great aſfection, brought up 
Edgar, and had alſo beſtowed on 
him the title of Ætheling, a title 


which, I believe, excluſively be- 


longed te the royal family, and 
ſeemed to mark him out as heir to 
the crown; yet he was not after. 
wards,perhaps,(asHale ſuppoſes) 
overborn by the- power of Harold. 
On the contrary, notwithſtand- 
ing this appearance of an adop- 
tion, as he was tif under age 
When Edward died, he was not 


3. W- 


thought capable of taking the 
government, and therefore was 
not nominated by that monarch 
at his deceaſe, to Tucceed tò the 
kingdom, And the ſame objec- 
tion prevailed with the great 
council, or Witena-gemote, to 
ſer him aſide, and ele& Harold, 


The excluding a minor from the 


ſucceſſion in England, was not 
new to the Saxons. Ld. Lyt. 
Hiſt. Hen. II. f v. 3. 4. 349» 
350. But ſee note [C] which 
follows below. 


[C] Harold's acceſſion was attended with as little oppoſition as if 
he had ſucceeded by the moſt unqueſtionable title. The citizens of 
London, the biſhops and clergy, had adopted his cauſe ; and all the 


moſt powerful nobility, connected with him by alliance or by friend - 


ſhip, willingly ſeconded his pretenſions. The title of Edgar ÆEthe - 
ling was ſcarce ever mentioned ; much leſs the claim of the duke of 


Nor- 
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3. WILLIA duke of Normandy, who pretended 4 
promiſe of ſucceſſion by the Confeſſor, and a capitulation 
or ſtipulation by Harold for his afliſtance ; and had, it ſeems, 
5 255 ſo 


Normandy; and Harold; affembling the council, received the crown 
from their hands, without waiting for any regular meeting of the 
ſtates, or ſubmitting the queſtion to their free choice or determina- 
tion (n). The new prince, founding his title on the ſuppoſed ſuf- 
frages of the people, which appeared unanimous, was, on the day 
immetiately ſncceeding Edward's death, crowned and anointed king, 
by Aldred, archbiſhop of York. The whole nation ſeemed joy- 
fully to ſwear allegiance to him. | 
The duke of Normatidy, when he firſt received intelligence of 
Harold's acceſſion, was moved to the higheſt pitch of indignation ; 
but that he might give the better colour to his pretenſions, he ſent 
over an embaſſy to England, upbraiding Harold, with his breach of 
faith, and ſummoning him to reſign immediately poſſeſſion of the 
kingdom. Harold replied, that the oath with which he was repfoach+ 
ed, had been extorted by the well-grounded fear of violence, and 
could never, for that reaſon, be regarded as obligatory : That he 
had no commiſſion; either from the late king, or from the ſtates of 
England, who alone could diſpoſe of the crown, to make any ten- 
der of the ſuccefſion to the duke of Normandy ; and if he, a pri- 
vate perſon; had aſſumed ſo much autherity; and had even volunta- 
rily ſworn to ſupport the duke's preteuſions, the oath was unlawful, - 
and it was his duty to ſeize the firſt opportunity of breaking it : 
That he had obtained the crown by the unanimous ſuffrages of the 
people; and ſhould ſhew himſelf totally unworthy of their favour; 
did he not ſtrenuouſly maintain thoſe national liberties, with which 
they had entruſted him: and that the duke, if he made any attempt 
by force, of arms, ſhould experience the power of an united nation, 
conducted by a prince, who; ſenſible of the obligations impoſed on 
him by his royal dignity, was determined, that the ſame moment 
ſould-put a period to his life and te his government (2). Hume: 


(m) O. Pic. 196. Ypod. Neuſt. gularly elected by the ſtates; ſome, 
436. Order. Vitalis, 492. M. Weſt. that Edward left him his ſucceſſor by 
221. W. Malm. 93. Ingulf. 68. will. | 
Brompton 957. Knyghton 2339. ( W. Malm. 99. Higden 
H. Hunting. 210. Many of the 285. M. Weſt. 221. De Geſt. 
hiſtorians ſay, that Harold was re- Angl. incerto auctore 331. 


[DJ] The 
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fo far intereſted the pope in favour of his pretenſions, that 
he pronounced for William againſt both the others [D]. 


HeRrEuPoN the duke makes his claim to the crown of 


England; gathered a powerful army, and came over; and 
upon the 14th of October, Anno 1067 (2), gave Harold 


0 7) There is, 1 believe, a 1067) landed at Pevenſey, in 
miſtake in the year, for it ſeems Suſſex. Ld. Lyt. Hiſt. Hen. II, 
agreed that William, on the day 1 v. oct. 28, Ny 
of St. Michael, 1066 (and not | 


[DJ The moſt important ally, whom William gained by nego- 
ciation, was the Pope, wlto had a powerful influence over the an- 
cient barons, no leſs devout in their religious principles, than va- 
jorous in their military enterprizes. The Roman pontiff, after an 
inſenſible progreſs during ſeveral ages of darkneſs and ignorance, 
began now to lift his head openly above all the Princes of Europe; 
to aſſume the office of a mediator, or even an arbiter, in the quarrels 
of the greateſt monarchs; to interpoſe himſelf in all ſecular affairs, 
and to obtrude his dictates, as ſovereign laws, on his obſequious dif. 
ciples. It was a ſufficient motive to Alexander II. the reigning pope, 
for embracing William's quarrel, that he alone had made an appeal 
to his tribunal, and rendered him umpire of the diſpute between him 
and Harold; but there were other advantages which that pontiff 
foreſaw muſt reſult from the conqueſt of England by the Norman 
arms, That kingdom, though at firſt converted by Romiſh miſſion- 
aries, though it had afterwards advanced ſome farther ſteps towards 
ſubjection under Rome, maintained ſtill a great independence in its 
eccleſiaſtical adminiſtration; and forming a world within itſelf, en- 
tirely ſeparated from the reſt of Europe, it had hitherto proved 
inacceſſible to thoſe exorbitant claims, which ſupported the grandeur 
of the papacy. Alexander therefore hoped, that, the French and 
Norman barons, if ſucceſsful in their enterprize, might import into 
that country a more devoted reverence to the holy ſee, and bring the 
Engliſh churches to a nearer conformity with thoſe of the reſt of 

urope. He declared immediately in favour of William's claim (o); 
pronounced Harold a perjured uſurper ; denounced excommunica- 
tion againſt him and his adherents ; and the more to encourage the 
duke of Normandy in his enterprize, he fent him a conſecrated 
banner, and a ring with one of St. Peter's hairs in it (5). Thus 


{adds Mr. Hume) were all the ambition and violence of that in- 


vaſion covered over ſafely with the broad mantle of religion. 


(e) W. Malm. 100. Ingulf. 69. (e) Baker, 24. edit, 1684. 
Higden, 28 5. Brompton, 958. 
M 2 battle, 


| 
| 
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battle, and overthrew him at that place in Suſſex where 
William afterwards founded Battel- abbey, in memory of 
that victory (7). And then he took upon him the govern- 
ment of the kingdom, as king thereof z and upon Chriſt- 
mas following was folemnly crowned at Weſtminſter by the 
archbiſhop of York (s). Andhe declared at his coronation, 
that he claimed the crown, not jure belli, but jure ſucceſ- 
| fooniz, Brompton gives us this account thereof, „cum 
« nomen tyranni exhorreſceret & nomen legitimi principis 
<* induere vellet petiit conſecrari;” and accordingly; fays 
the fame author, the archbiſhop of York, in refpe& of fome 
preſent incapacity in the archbiſhop of Canterbury, (mu- 
tc nus hoc adimplevit ipſumque Gulielmum Regem ad jura 
« Eccleſiæ Anglicanz tuenda & conſervanda populumque 
c ſuum recte regendum, & Leges rectas ſtatuendum fa- 
« cramento ſolemniter adſtrinxit;“ (t) and * he 


took the homage of the nobility (v). 


(r) Gal. Gini, 288, Chron, 
Sax. 189. M. Weſt. 226. M. 
Paris, 9. Diceto, 482. This 
convent was freed by him from 
all epiſcopal juriſdiction. Monaſt. 
Ang. tom. 1. p. 311, 312. 

(5) William pretending that 
Stigand, the primate, had obtain- 
ed his pall in an irregular manner 
from pepe Benedict IX. who was 
himſelf an uſurper, refuſed to 
de conſecrated by him; and 
therefore conferred that honour 
on Aldred, archbiſhop of Vork. 
Gul. Pictav. 206. Ingulf. 69. 
Malmeſ. 102. Hoveden, 450. 
M. Weſt. 24;. Flor. Wig. 635. 
M. Paris, 4. Anglia Sacra, vol. 
1. p. 248. Alur. Bever. 127. 
Stigand was poſſeſſed of ſuch 


* 


influence and authority over the 
Engliſh, as might be dangerous 
to a new eſtabliſhed monarch. 
Eadmer. 6. Sce Biog. Brit. 1 v. 
128. tit. Aldred, ed. 1778. Ld. 
Lyt. Hiſt. Hen. Il. > v. oct. 40. 

(H order. Vnal. 303. Malmeſb. 
1271. 

(u) The King, thus poſſeſſed 
of the throne by a pretended def- 
tination of king Edward, and by 
an irregular election of the peo- 
ple, but ſtill more by the power 
of his arms, retired from London 
to Barking in Eſſex ; and there 
received the ſubmiffions of alt 
the nobility who had not at- 
tended his coronation, Gul. 
Pictav. 208. Order. Vitalis, 503-- 


| Tuts 
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TH1s being the true, though ſhort account of the ſtate 
of that buſineſs, there neceſſarily follows from thence theſe 
plain and unqueſtionable conſequences. | 


PFinsr, that the conqueſt of king William I. was not a 
conqueſt upon the country, or people, but only upon the 
king of it, in the perſon of Harold, the uſurper. For 
William I. came in upon a pretence of title of ſucceſſion to 
the Confeſſor ; and the proſecution and ſucceſs of the battle 
he gave to Harold, was to make good his claim of ſueceſ- 
ſion, and to remove Harold, as an unlawful uſurper, upon 
his right. Which right was now decided in his favour, and 


determined by that great trial, by battle (x). 


SECONDLY, that he acquired in conſequence thereof no 
greater right than what was in the Confeſſor, to whom he 
pretended a right of ſucceſſion ; and therefore, could no 
more alter the laws of the kingdom upon the pretence of 
conqueſt, than the Confeſſor himſelf might; or than the 
duke himſelf could have done, had he been the true and 
rightful ſucceſſor to the crown, in point of deſcent from 
the Confeſſor. Neither is it material, whether his pretence 
were true or falſe'; or whether, if true, it were available or 
not, to entitle him to the crown. For whatſoever it was, it 
was ſufficient to direct his claim, and to qualify his victory 
ſo, that the jus belli thereby acquired, could be only vic- 
toria in regem, ſed non in populum : and put him only in 
the ſtate, capacity and qualification of a ſucceſſor to the 
king, and not as conqueror of the kingdom (y). 


(x) Seld, of Tithes, e. 8, Blac. the powers attendant on ſubjuga- 
Com. 1 v. 199. tion, yet others, particularly 
O) Though Sir Matthew Wilkins and Dr. Brady, under- 
Hale, and others, contend that ftand it to have been no leſs than 
the conqueſt by William can be an abſolute conqueſt, See note 
conſidered in no other light than [E] on this chapter, 
an acquiſition, without any of 
, | M 3 "THIRDLY, 


- 
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THriRDLY, and as this his antecedent claim kept his ac- 
queſt within the bounds of a ſucceſſor, and reſtrained him 
from the unlimited bounds and power of a conqueror ; ſo 
his ſubſequent coronation, and the oath by him taken, is a 
further unqueſtionable demonſtration, that he was reſtrained 
within the bounds of a "ſucceſſor, and not enlarged with 
the latitude of a victor. For at his coronation, he bound 
himſelf by a ſolemn oath to preſerve the rights of the church, 
and to govern according to the laws ; and not abſolutely and 
unlimitedly, according to the will of a conqueror. 


FouRTHLY, that if there were any doubt whether there 
might be ſuch a victory as might give a pretenſion to him 
of altering laws, or governing as a conqueror; yet to ſecure 
from that poſſible fear, and to avoid it, he ends his victory 
ina capitulation. Namely, he takes the ancient oath of a 
king unto the people; and the people reciprocally giving 
or returning him that aſſurance that ſubjects ought to give 
their prince, by performing their homage to him as their 
king, declared him, by the victory he had obtained over the 
uſurper, to be the ſucceſſor of the Confeſſor (2). Conſe- 
quently, if there might be any pretence of conqueſt over 
the people's rights, as well as over Harold's, yet the capi- 
tulation, or ſtipulation, removes the claim or pretence of a 
conqueror, and enſtates him in the regulated capacity and 
ſtate of a ſucceſſor. And upon all this it is evident, that 
king William I. could not abrogate, or alter the ancient 
laws of the kingdom, any more than if he had ſucceeded 
the Confeſſor as his lawful heir, and had acquired the crown 
by the peaceable courſe of deſcent, without any ſword 
drawn. [E] 

AND 

(z) See Ld. Lyt. Hiſt. Hen. Brit. 1 v. 128. ed. 1778, tit. Als 


II. 1 v. oft. 40. and the au- dred. 
thorities there cited. Alſo Biog. 


[LE] Some have been defirous of refufing to William the title of 
eanqueror, in the ſenſe in which it is commonly underſtood ; and 
on 


4 
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Aup thus much may ſuffice, to ſhew that king William]. 
did not enter by ſuch a right of conqueſt, as did or could 


alter the laws of this kingdom, r. 
4 


on pretence that the word is ſometimes in old books applied to ſuch 
as make an acquiſition of territory by any means, they are willing to 
reject William's title by right of war to the crown of England. 
It is needleſs to enter into a controverſy, which by the terms of it 
muſt neceſſarily degenerate into a diſpute of words. It ſuffices to 
ſay, that the Duke of Normandy's firſt invaſion” of the iſland was 
hoſtile; that his ſubſequent adminiſtration was. entirely ſupported by 
arms; that in the very frame of his laws, he made à diſtinction be- 
tween the Normans and Engliſh, to the adyantage of the former (a); 
that he acted in every thing as abſolute maſter over the natives, 
whoſe intereſts and affections he totally diſregarded; and that if there 
was an interval when he aſſumed the appearance of a legal magiſtrate, 
the period was very ſhort, and was nothing but a temporary ſacrifice, 
which he, as has been the caſe with moſt conquerors, was obliged 
to make of his inclination to his preſent policy. Scarce any of- thoſe 
revolutions which both in hiſtory and in common language have 
always been denominated conqueſts, appear equally violent, or have 
been attended with ſo ſudden an alteration, both of power and pro- 
perty. . The Roman ſtate, which ſpread its dominion over Europe, 
left the rights of individuals in a great meaſure untouched ; and 
thoſe civilized conquerors, while they made their own country the 
ſeat of empire, found, that they could draw moſt advantage 
from the ſubje& provinces, by beſtowing on the natives the free 
_ enjoyment of their own laws, and of their private poſſeſſions. The 
barbarians who ſubdyed the Roman empire, though they ſertled in 
the conquered countries, yet being accuſtomed to a rude, uncultivated 
life, found a ſmall part of the land ſufficient to ſupply all their wants 
and they were not tempted to ſeize extenſive poſſeſſions, which they 
neither knew how to-cultivate nor employ. But the Normans and 
other forejgners who followed the ſtandard of William, while they 
made the vanquiſhed kingdom the ſeat of empire, were yet fo far 
advanced in arts as to be acquainted with the advantages of a large 
property; and having totally ſubdued the natives, they puſhed the 
rights of conqueſt (very extenſive in the eyes of avarice and ambition, 
however narrow in thoſe of reaſon) to the utmoſt extremity againſt * 
them. Except the former conqueſt of England by the Saxons them 
ſelves, who were induced by peculiar circumſtances to proceed even 


— 


% Hoveden, p. 6. 3 
10 


conſidered, viz. Whether de fatto there was any thing done 
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 TrnxznErort I come to the laſt queſtion I propoſed to be 


by 


to the extermination of the natives, it would be difficult to find in all 
hiſtory a revolution more deſtructive, or attended with a more com» 
plete ſubjection of the ancient inhabitants. Contumely ſeems even 
to have been wantonly added to oppreſſion (5) ; and the natives 
were univerſally reduced to ſuch a ſtate of meanneſs. and poverty, 
that the Engliſh name became a term of reproach; and ſeveral 
generations elapſed before one family of Saxon pedigree was raiſed to 
any conſiderable honours, or could ſo much as attain the rank of 
barons of the realm (c). Theſe facts are, fo apparent from the 
whole tenor of the Engliſh hiſtory, that none would have been 
tempted to deny or elude them, were they not heated by the contro. 
verſies of faction; while one party were abſurdly afraid of theſe 
abſurd conſequences, which they ſaw the other party inclined to. 
draw from this event. But it is evident, that the preſent rights and 
privileges of the people, who are a mixture of Engliſh and Normans, 
can never be affected by a tranfaction which paſſed more than ſeven, 
hundred years ago; and as all ancient authors. (4), who lived 

neareſt 


* (5) H. Hunt. p. 370. Bromp- 
on, p. 980. . 
(e) So late as the reign of king 

Stephen, the earl of Albemarle, 


Gul. Pi. p. 206. Ordericus Vi. 
talis, p. $321. 666. 853. Epiſt. 
St. Thom. p. 801. Gul. Malmeſb, 
P. 52, 57. Knyghton, p. 2354. 
Eadmer, p. 110. Thom. Rud. 
borne in Ang. Sacra, vol. 4 1 
248. Monach. Roff. in Anglia 
Sacra, vol. II. p. 276. Girald, 
Cambr. in eadem, vol. II. p. 413. 
Hiſt. Elyenſis, p. 416. The words 
of this laſt hiſtorian, who is very 
ancient, are remarkable, and worth 
tranferibing, Rex itaque factus 
Wikkelmus, quid in principes 


+ Anglorum, qui tantæ cladi ſupereſſe 


poterant, fecerit, dicere, cum nihil 
profiz, omitto, Quid enim prodeſ- 


ſet, n nec unum in toto regno de 


illis dicerem priſtine poteſtate uti 


permiſſum, ſed omnes aut in gravem 
paypertatis ærumnam detruſos aut 
ex hereditatos patria pylos, aut 

2 effoſis 
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by king William I. after his acceſſion to the crown, in re- 
ference either to the alteration or confirmation of the laws ; 
and how and in what manner the ſame was done. 


Tunis, being a narrative of matters of fact, I ſhall divide 
into two inquiries ; viz. firſt, What was done in relation to 
the lands and poſſeſſions of the Engliſh; and ſecondly, What 
was done in relation to the laws of the kingdom in general, 
For both of theſe will be neceſſary to make up a clear nar- 
rative touching the alteration or ſuſpenſion, confirmation or 
execution, of the laws of this kingdom by him, 


F1ssT, therefore, touching the former, viz, What was done 
in relation to the lands and poſſeſſions of the Engliſh, | 


Tuxssx two things muſt be premiſed, viz. Firft, a matter 
of right, or law; which is this, that in caſe this had been 
a conqueſt upon the kingdom, it had been at the pleaſure of 
the conqueror to have taken all the lands of the kingdom 
into his own poſſeſſion; — to have put a period to all former 
titles; to have cancelled all former grants ;z—and to have | 
given, as it were, the date and original to every man's 
claim, ſo as to have been no higher nor ancienter than 
ſuch his conqueſt, and to hold the ſame by a title derived 
wholly from and under him, I do not fay, that every abſo« 


neareſt the time, and beſt knew the ſtate of the country, unani. 
mouſly ſpeak of the Norman 'dominion as a conqueſt by war and 
arms, no reaſonable man, from the fear of imaginary conſequences, 


will ever be tempted to reject their concurring and undoubted teſti · 
mony, HuMeE, 


effofis oculis, , vel ceteris amputatis rem populum, non ſolum ab eo, ſed a 
| membris, opprobrium hominum fac- ſuis aftum fit, cum id dictu ſciamus 
vita privatos. Simili modo utilitate fortaſſis incredibileg 
eFere exiſtimo dicere quid in mino- 


ute 


1 
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lute conqueror of a kingdom will do thus; but that he may, 
if he will, and has power to effect it. Secondly, the ſecond 
thing to be premiſed is, a matter of fact, which is this; 
That duke William brought in with him a great army of 
foreigners, that expected a reward of their undertaking ; 
and therefore were doubtleſs very craving and importunate 
for gratifications to be made them by the conqueror Ce). 
Again, it is very probable, that of the Engliſh themſelves, 
there were. perſons of very various conditions and inclina- 


tions ; ſome perchance did adhere to the duke, and were 
aſſiſtant to him openly, or at leaſt under-hand, towards the 


bringing him in; and thoſe were ſure to enjoy their poſlef- 
fions privately and quietly when the duke prevailed. Again, 
ſome did, without all queſtion, adhere to Harold; and thoſe 


in all probability were ſeverely dealt with, and diſpoſſeſſed of 


their lands, unleſs they could make their peace. Again, 
poſſibly there were others who aſſiſted Harold; partly out of 
fear and compulſion ; yet thoſe, poſſibly, if they were of any 
note or eminence, fared little better than the reſt. Again, 
there were ſome that probably ſtood neuter, and meddled 
not; and thoſe, though they could not expect much favour, 
yet they might in juſtice expect to enjoy their own. Again, 
it muſt needs be ſuppoſed, that the duke having ſo great an 


army of foreigners ;—ſo many ambitious and covetous minds 


to be ſatisfied; —ſo many to be rewarded in point of grati- 
tude; and after fo great a concuſſion as always happens upon 
the event of a victory, it muſt needs, upon thoſe and ſuch 
like accounts, be evident to any man that conſiders things 


() William beſtowed the for- 
feited eſtates on the moſt power- 
ful of his captains, and eſtabliſh. 
ed funds for the payment of his 
ſpldiers. Gul. Pict. 208.—His 
military inſtitutions were thoſe 


oy 
w. +4 


of a tyrant ; at leaſt of one, whe 
reſerved to himſelf, whenever ke 
pleaſed, the power of aſſuming 
that character. H. Hunt. 369. 
M. Weſt. 22 5. Malmſb. 104. 


of 
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of this nature, that there were great outrages and oppreſ- 
Gons committed by the victor's ſoldiers and their officers ;— 
many falſe accuſations made againſt innocent perſons great 
diſturbances and evictions of poſſeffions ; —many right owners 
being unjuſtly thrown out, and conſequently many occupa- 
tions and uſurpations of other men's rights and poſſeſſions ;— 
and a long while before thoſe things could be reduced to any 
quiet and regular ſettlement [F], + 
| | 22 TuksE 


[IF] Though the early confiſcation of Harold's followers might 
ſeem iniquitous, being extended towards men who had never ſworn 
fidelity to the duke of Normandy; who were ignotant of his pre- 
tenſions, and who only fought in defence of the government, 
which they themſelves had eftabliſhed in their own country ; yet 
were theſe rigonrs, however contrary to the ancient Saxon laws, 
excuſed on account of the urgent neceſſities of the prince. The 
ſucceſſive deſtruction of families was a convincing proof that the 
king intended to rely entirely on the ſupport and affections of 
foreigners z and new forfeitures, attainders, and violences were 
the neceſſary reſult of this deſtructive plan of adminiſtration, 
No Engliſhman poſſeſſed his confidence, or was intruſted with 
any command or authority; and ſtrangers, whom a rigorous dif. 
cipline could have but ill contained, were encouraged in every 
act of inſolence and tyranny againſt them, The eaſy ſubmiſſion 
of the kingdom on its firſt invaſion, had expoſed the natives to 
contempt ; the ſubſequent proofs of their animoſity and reſent. 
ment had made them the _ of hatred ; and they were ſoon 
deprived of every expedient by which they could hope to make 
themſelves either regarded or beloved by their ſovetgign, Im- 
preſſed with the ſenſe of this diſmal fituation, many Engliſhmen 
; Med into foreign countries, with an intention of paſſing their 
lives abroad free from oppreſſion, or of returning on a favourablg 
opportunity to aſſiſt their friends in the recovery of their native 
liberties (J). It was crime ſufficient, in an Engliſhman, to be 
opulent, noble, or powerful; and the policy of the king con- 
curring with the rapacity of his foreign "adventurers, produced 
almoſt a total revolution in the landed property of the Kingdom. 
Ancient and honourable families were reduced to beggary ; the 
nobles themſelves were every where treated with ignominy and 


0 Order. Vital. 508, M. Weſt, 225. M. Paris, 4. Sim. Dun. 197, 
contempt z 
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Tuxsx general obſeryations being premiſed, we will now 
ſee what de facto was done in relation to men's poſſeſſions, in 
conſequence of this victory of the duke. 


F1nsT, it is certain that he took into his hands all the 
demeſne. lands of the crown which were belonging to 
Edward the Confeſfor at the time of his death; and avoided 
all the diſpoſitions and grants thereof made by Harold, 
during his ſhort reign, And this might be one great end of 
his making that noble ſurvey, in the fourth year of his reign, 
called generally, Doomſday-read, in fome records ; as Rot. 
Winton, &c.—thereby to aſcertain what were the poſſeſſions 
of the crown in the time of the Confeſſor, And thoſe he en- 
tirely reſumed, And this is the reaſon why in ſome of our 
old books it is ſaid, ANCIENT DEMESNE is that which was 
held by king William the Conqueror; and in others tis 
faid, ancient demeſne is that which was held by king Ed- 
ward the Confeſſor. And both true in their kind, in this 
reſpect; viz. that whatſoever appeared to be the Confeſſor's 
at the time of his death, was aſſumed by TY William inte 
his own poſſeſſion [G]. 


SECONDLY, 


contempt ; they had the mortification of ſeeing their caſtles and 
manors poſſeſſed by Normans of the meaneſt birth, aud of the 
loweſt ſtations (g), and they found themſelves carefully excluded 
from every road, which led either to riches or preferment (5). 
Hume. 


[GJ Thoſe lands which were in the poſſeſſion of Edward the 
Confeſſor, and which afterwards came to William the Conqueror, 


(xg) Order. Vitalis, 521, M. as a mark of the ſervitude of the 
Weſt. 229. Engliſh. But this was a law of po- 
(&) - The. obliging all the inhabi- lice, which William had previouſly 
tants to put out their fires and lights eſtabliſhed in Normandy, See Du 
at certain hours, upon the ſounding of Moulin, Hift. de Normandie, 160, 
a bell, called the courfeu, is repre= The ſame law had place in Scotland. 
ſented by Polydore Virgil, lib. 9, Le Burgor, cap. 86. 
; and 


. 4 
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SecoNnDLY, it is alſo certain, that no perſon ſimply, and 
quatenus an Engliſh man, was diſpoſſeſſed of any of his 

5 poſſeſſions; 


and were by him ſet down in a book called DomesDaY, under 
the title De Terra Regis, are ANCIEXT DEMESNE LANDS. The 

were exempt from any feudal ſervitude, and were let out to "x 4 
bandmen to cultivare for the purpoſe of ſupplying the king's 
houſhold and family with proviſions and neceſſaries. For this 


purpoſe the tenants (who are called by Bracton, villani privilegiati) 


enjoyed certain privileges, and the tenure itſelf had ſeveral proper. 
ties diſtin from others, which it retains to this day z though the 
lands be in the hands of a ſubje&, and the ſervices changed from 
labour to money. 2 Inſt. 542. 4 Inſt. 269. F. N. B. 14. Salk, 
57. pl. 2. Black. Com. 2 v. 99. But the lands which were in the 
poſſeſſhon of Edward the Coufeſſor, and which were given away 
by him, are NOT at this day ancient demeſne ; nor are any others, 
except thoſe which are written down in the book of Domespay ; 
and therefore, whether ſuch lands are ancient demeſne or not, is 
to be tried only by that book. Salk. 57. 4 Inft. 269. Hob. 188. 
Brownl. 43. The book of DoMEsDAY was brought into court by a 
certiorari out of chancery, directed to the treaſurer and chamberlain 
of the exchequer, and by mittimus ſent into the common pleas. Dy. 
150. b. Iſſue was taken whether Longhope in the county of 
« Glouceſter was ancient demeſne or not; on producing the book 
of DoMEsDAYy it appeared that Hope was ancient demeſne, but 
nothing ſaid of Longhope z and the Court held, that the party 
failed in his proof. Lev. 106. Sid. 147. But if the queſtion 
be, © whether lands be parcel of a manor which is aneient de- 
* meſne #” this ſhall be tried by a jury. Salk. 56. pl. . 2 Salk, 
174. But ſee Burr. 1048. where an acre of land may be an- 
cient demeſne, though the mator, of which it is parcel, is not 
fo. Vide Rol. Abr. 321. and ſee F. N. B. 14. Leon. 232. Dyer 
8. 11 Co. 10. Bro. Ancient Dem. x25. 2 Leon. 191. 3 Lev. 
406. Lands which are next, or moſt convenient to the lord's manſion. 
houſe, and which he keeps in his own hands, for the ſupport of his 
family, and for hoſpitality, are called his demeſnes, but have not 
the ſame properties with ancient demeſne. Spelm. 22. Blackſtone, 
in treating of the rents and profits of the demeſne lands of the 
crown, as being a branch of the king's ordinary revenue, ſays, 
*« Theſe demeſne lands, terre dominicales regis, being either the 
ſhare reſerved to the crown at the original diſtribution of landed 
property, or fuch as came to it afterwargs by forfeitures or other 
means, were anciently very large and extenfive ; comprizing divers 

| manors, 
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poſſeſſions ; conſequently their land was not pretended unto 
as acquired jure heli. Which appears moſt plainly by the 
following evidences, viz. Beg: 

i Ago” : F IRST; 


manors, honours and lordſhips ; the tenants of which had very pecu- 
liar privileges. At preſent they are contracted within a very narrow 
compaſs, having been almoſt entirely granted away to private ſub- 
jects. This has occaſioned the parliament frequently to interpoſe; 
and, particularly; after king William III. had greatly impoveriſhed 
the crown, an act paſſed, (1 Ann ſt. 1. Cc. J.) whereby all future 

ts or leaſes from the crown, for any longer term than thirty. 
one years, or three lives, are declared to be void z except with regard 
to houſes, which may be granted for fifty years. Ard noreverſion- 
| ary leaſe can be made, ſo as to exceed, together with the eſtate in 
being, the ſame term of three lives, or thirty-one years: that is, 
where there is a ſubſiſting leaſe of which there are twenty years 
Kill to come, the king cannot grant a future intereſt, to commence 
after the expiration of the former, for any longer term than eleven 
years. The tenant muſt alſo be made liable to be puniſhed for com- 
mitting waſte ; ind the uſual rent muſt be reſerved, or, where there 
has uſually been no rent, one-third of the clear yearly value. The 
misfortune is, that this act was made too late, after almoſt every 
valuable poſſeſſion of the crown had been granted away for ever, 
or elſe upon very long leaſes ; but may be of benefit to poſterity, 
when thoſe leaſes expire,” Black. Com. 1 v. 286. As to the 
tenure, lord Holt, ſaid it was as ancient as any other, though he 
ſuppoſes that the privileges annexed to it, commenced by ſothe act of 
parliament ; for that it cannot be created by grant at this day. Salk, 
57. Mr. Juſtice Blackſtone, in treating of this tenure, deſcribes it 
thus: © There is a ſpecies of tenure deſcribed by Bracton under 
the narve ſometimes of privileged villenage, and ſometimes of 
- villein ſocage. This he tells us, I. 4. tr. 1. c. 28, is ſuch as 
has been held of the kings of England from the Conqueſt down- 
wards ; that the tenants herein vi/lana faciunt ſervitta, ſed certa et 
determinata; that they cannot aliene or transfer, their tenements 
by grant or feoffment, any more than pure villeins eau; but muſt 
ſurrender them to the lord or his fleward, to be again granted out and 
held in villenage. And from theſe circumſtances we may collect, 
that what he here deſcribes, is no other than an exalted ſpecies of 
copyhold, ſubſiſting at this day, viz. the tenure in ancient de- 
meſne ; to which, as partaking of the baſeneſs of villenage in the 
nature of its ſervices, and the freedom of ſocage in their certainty, 
| he 
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FiksT, that very many of thoſe perſons that were poſ- 
ſeſſed of lands in the time of Edward the Confeſſor, and fo 


he has therefore given a name compounded out of both, and calls it 
VILLANUM SOCAGIUM. The tenants of ancient demeſne land 
under the crown, were not all of the ſame order or degree. Some of 
them; as Britton teſtifies, c. 66. continued for a long time pure and 
abſolute villeins, dependent on the will of the lord; and thoſe who 
have ſucceeded them in their tenures, now differ from common copy- 
holders in only a few points. F. N. B. 228. Others were in great 
meaſure enfranchiſed by the royal favour, being only bound in 
reſpect of their lands to perform ſome of the better ſort of villein 
ſervices, but thoſe DETERMINATE and CERTA'N ; as, to plough 
the king's land, to ſupply his court with proviſions, and the like 
all of which are now changed into pecuniary rents: and in 
conſideration hereof they had many imm unities and privileges granted 
to them ; 4 Inſt, 269. ; as, To try the right of their property in a pecu- 
liar court of their own, called a court of ancient demeſne, by a pecu- 
liar proceſs denominated, a writ of right cloſe; F. N. B. 11. Not to pay 
toll or taxes; not to contribute to the expencesof knights of the ſhire ; 
not to be put on juries, and the like. See 1 New Abr. 111. Theſe te- 
nants therefore, though their tenure be abſolutely copy hold, yet have 
an intereſt equivalent to a freehold: for, though their ſervices were 
of a baſe and villenous original, (Gilb. Hiſt. Exch. 16. 30.) yet the 
tenants were eſteemed, in all other reſpects, to be highly privileged 
villeins ; and eſpecially in this, THAT THEIR SERVICES WERK 
FIXED-AND DETERMINATE, and that they could not be compelled 
(like pure villeins) to relinquiſh theſe tenements at the lord's will, 
or to hold them againſt their own : , ideo, ſays Bratton, dicun- 
tur liberi.” Britton alſo, from ſach their freedom, calls them 
abſolutel 8 and their tenure SOKEMANRIES ; which 
he deſcribes (c. 66.) to be lands and tenements which are not 
held by knight-ſervice, nor by grand ſerjeanty, nor by petit, 
but by ſimple ſervices, being as it were lands enfranchiſed by 
the king or his predeceſſors from their ancient. demeſne. And 
the ſame name is alſo given them in Fleta, I. 1. c. 83. Hence Fitz. 
herbert obſerves, (N. B. x3.) that no lands are ancient demeſne 
but lands holden in ſocage: that is, not in free and common ſocage, 
but in this amphibious, ſubordinate claſs, of villein ſccage, And 
it is poſſible, that as this ſpecies of ſocage tenure is plainly founded 
upon predial ſervices, or ſervices of the plough, it may have given 
cauſe to imagine that all ſocage tenures aroſe from the ſame original ; 
for want of diſtinguiſhing, with Bracton, between free ſocage or 
ſocage 
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returned upom the book of Doomſday, retained the fame 
unto them and their deſcendants; and ſome of their deſcen- 
dants retain the ſame poſſeſſions to this day; which could 
not have been, if preſently, jure belli ac victoriæ univerſalis, 
the lands of the * veſted in the conqueror, 
And again, 


SeconDiy, we do find, that in all times, even ſuddenly after 
the conqueſt, the charters of the ancient Saxon kings WERE 
PLEADED AND ALLOWED; and titles made and created by 
them, to lands, liberties, franchiſes, and regalities, affirmed and 
adjudged under William I. Yea, when that exception was 
offered, THAT BY THE CONQUEST THOSE CHARTERS HAD 
LOST THEIR FORCE, yet thoſe claims were allowed. As in 
7 E. 3. fines, mentioned by Mr. Selden, in his notes upon 
Eadmerus; which could not be, if there had been ſuch a 
conqueſt as had yeſted all men's rights in the conqueror. 


TarzxdLyY, many recoveries were had ſhortly after this 
conqueſt, as well by heirs as ſucceſſors, of the ſeiſin of their 
predeceſſors before the conqueſt, We ſhall take one or 


ſocage of frank tenure, We) villein focage or ſocage of ancient de- 
meſne.— Lands holden by this tenure are therefore a ſpecies of 
copyhold, and as ſuch preſerved and exempted from the operation 
of the ſtatute of 12 Cha. 2. c. 24. Yet they differ from common 
copy holds, principally in the privileges beforementioned : as alſo 
they differ from freeholders by one eſpecial mark and tincture of 
villenage, noted by Bratton and remaining to this day, viz. that 
they canfiot be conveyed from man to man by the general common- 
law conveyances of feoffment, and the reſt ; but muſt paſs by ſur- 
render, to the lord or his ſteward, in the manner of common copy- 
holds: yet with this difference, (Kitch. on Courts 194.) that, in 
the ſurrender of theſe lands in ancient demeſne, it is not uſed to ſay, 
* to hold at the will of the lord,“ in their copies, but only © to 
* hold according to the Cus1 oM of the manor.” Black. Com. 2 ». 
101. How ancient demeſne may become frank-fee, and where it 
may be pleaded, and the form, vide x New Abt. 112, 113, and the 
authorities there cited. ; 

two 


\ 
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wo inſtances for: all 3 - namely, that famous record aped' 
Pineniders, by the archbiſhop of Canterbury; in the time 
of king William. of che ſeiſin and title of his predeceſ= 
ſors before the ebnqueſt; See the whole ' proceſs and pro- 
ceedings thereupon, in the end of Mr. Selden's notes up- 
on Eadmerus; and Spelman's ' Gloſſary, title | Drencher. 
' Upon' theſe inſtances, and mach more that might be added, 
it is without contradiction, that the rights and inheritances 
of the Engliſh, quia tales, were not abrogated or impeached 
by this conqueſt 3 but continued, notwithſtanding, the ſame. 
For, as is before obſerved; it was jure belli __ regen, 
ſed non quad populunt. | 


Bur todifiend to ſome partieiidary 'The Engliſh perſons 
that the Conqueror had to deal with were of three kinds, 


Finst,; ſuch as adhered to him againſt Harold the 
uſurper ; and, without all queſtion, thoſe continued the- 
poſſeflion of their lands; and their poſſeſſions were rather 
increaſed by him, than any way diminiſhed. 


- SECONDLY, ſuch as adhered to Harold, and oppolsd the 
duke, and fought againſt him; and doubtleſs, as tb thoſe, 
the duke after his victory uſed his power, and diſpoſſeſſed 
them of their eſtates 3 which is uſual upon all concluſions 
and events of this kind; upon a double reaſon: Firſt, to 
ſecure; himſelf againſt the power of thoſe that oppoſed him, 
and to weaken them in their eſtates, that they ſhould not 
afterwards be eriabled to make head againſt him: and, 
ſecondly, to gratify thoſe that aſſiſted him, and to reward 
their ſervices in that expedition; and to make them firm to 
his intereſt; which was now twiſted with their own, For it 
Vos. I. n N can't 
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can't be imagined; but that the Conqueror was aſſiſted with 
2 great company of foreigners—ſome that he favoured 
{ome that had highly deſerved. for their valour—ſome that 
were neceſſtous ſoldiers of fortune and others that were 
either ambitious or covetous; all whoſe deſires, deſerts, or 
expectations, the Conqueror had no other means to ſatisfy, 
but by the eſtates of ſuch as had appeared open enemies to 
him; and doubtleſs, many innocent perſons ſuffered in this 
kind, under falſe ſuggeſtions and accuſations; which occa- 
ſioned great exclamations by the writers of thoſe. times 
againſt eee were uſed after 
this victory. 


has thirdly, ſuch as ſtood neuter, and meddled not on 
either fide during the controverſy. And doubtleſs, for 
ſome time after this great change, many of thoſe ſuffered 
very much, and were hardly uſed in their eſtates, n 
ſuch as were of che more eminent ſort (i). 


* * f 


Career. r ne s in the time of Henry 
II. lib. 1. cap. Quid Murdrum & Quare fic Dictum, gives 
us a large account of what he had traditionally learned 
touching this matter, to this effect, viz. . Poſt regni con- 
«* quifitionem & perduellium ſubjectionem, &c. nomine 
autem ſucceſſionis a temporibus ſubactæ gentis nihil ſibi 
« vendicarent, &c.” i, e. after the conqueſt of the king- 
dom, and ſubjection of the rebels, when the king himſelf 
and his great men had ſurveyed their new acquiſitions, 
ſtrict enquiry was made, who they were that, fighting 
againſt the king, had ſaved themſelves by fight. From theſe, 

and the heirs of ſuch as were ſlain in battle, fighting 


againſt him, all hopes of ſucceſſion, or of poſſeſſing their 


(i) Vide note [F on this chapter. 
J * 
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| Eſtates, were loſt; for the people being ſubdued, they held 
their lives [ond fortunes] as a favour. | 


Bur Gervale; as he ſpeaks fo liberally, i in a to the 
conqueſt, and the ſubacta gens as he terms us; ſo it 
ſhould ſeem he was, in great meaſure, miſtaken i in this rela- 
tion. For it is moſt plain, that thoſe that were not viſibly 
engaged in the aſſiſtance of Harold, wete not, according 
to the rules of thoſe times; diſabled to enjoy their poſſeſ- 

| ſions, or make title of ſucceſſion to their anceſtors, or 
tranſmit to their poſterity as formerly; though poſſibly 
ſome oppreſſions might be uſed to particular perſons, here and 
there; to the contrary. And this appears by that excellent 
monument of antiquity, ſet down in fir H. Spelman's Gloſ⸗ 

| fary, in the title of Drenches or. Drenges; which I ſhall 


here tranſcribe, viz, 


& Epwixus DFE SnanbokRx, et quidam ali qui eject fue- 
© runt & terris ſuis abierunt ad conqueſtorem & dixerunt 
« ej, quod nunguam ante conqueſtum, nec in congueſtum, nec 
4 Polt, fuerunt contra regen ipſum in CONCILIO , AUT IN 
« AUXILIO \ ſed tenuerunt ſe in pace, et hoe parati ſunt pro- 
c bare qualiter r rex vellet ordinare, per quod idem rex fa- 
« cit inquiri per totam Angliam ſi ita fuit, quod © quidem 
e probatum fuit, propter quod idem rex ptæcepit ut om- | 
nes illi qui fic tenuerunt ſe in pace in forma prædicta 
& quod ipſi REHABERENT omnes terras & dominationes 

& ſuas adeo integre & in pace ut unquam habuerent vel 

( tenuerunt ante conqueſtum ſuum, et * ipſi i in poſte · 

te rum vocarentur Drenges.“ 


U 


Bur it ſeems the poſſeſſions of the Church were not under 
this diſcrimination, for they being held not in right of the 
mh but of the Church, were not ſubject to any confiſ= 
p = GS. Cation 
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cation by the adherence of the poſſeſſor to Harold the 


uſurper (+). And therefore, though it ſeems Stigand arch- 
biſhop of Canterbury, at the coming in of William I. had 
been in ſome oppoſition againſt him, which probably might 
be the true cauſe why he performed not the office of his 
coronation, which of right belonged to him, though ſome 


other impediments were pretended Ci), and might alſo poſ- 


fibly be the reaſon why a conſiderable part of his poſſeſ- 
ſions were granted to Odo, biſhop of Bayeux; yet they 
were afterwards recovered by Lanfranc, his ſucceſſor, at 
Pinendon, © in pleno comitatu, ubi rex præcepit totum comi- 
« tatum abſque mora conſidere, & homines comitatits omnes 
« francigenos & præcipue Angles in —— tegibus & con- 
« nn” peritos in unum conventre.'” 


To this may be added thole ſeveral grants and charters 


made by king. William I. mentioned in the Hiſtory of Ely, 


and in Eadmerus, for reſtoring to biſhopricks and abbies 
fuch lands, or goods, as had been taken away from them, viz. 


« W1LLIELMUs Dei gratia rex Anglorum, Lanfranco 
« archiepiſcopo Cantuar* & Galfrido epiſcopo Conſtantien. 
« & Roberto comiti de Ou & Richardo filio eomitis Gilberti 
« & Hugoni de Monteforti ſuiſque aliis proceribus regni 
« Angliz ſalutem. Summonete vicecomites meos ex meo 
<« præcepto & ex parte mea eis dicite ut reddant epiſcopa- 
« tibus meis & abbatiis totum dominium omneſque domi- 
& nicas terras quas de io epiſcopatuum meorum, & 
« abbatarium, epiſcopi mei & abbates eis vel lenitate ti- 


— — e ESI oo— ee — 


(4) William, however, retain- 


ed the church in great ſubjection, 


as well as his lay ſubjects: and 
would allow none, of whatever 
character, todiſpute his ſovereign 
will and pleaſure. 

(1) The crimes alledged a- 


gainſt Stigand were mere preten- 
ces; his ruin was not only reſoly- 
ed on, but proſecuted with great 
ſeverity. Hoveden, 4;3. Diceto, 
482. Knyghton, 2345, + Anglia 
Sacra, 1 v. 5, 6, Ypod. Neuſt. 
438. Eadmerus in initio libri. 


* 
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-« more vel cupiditate dederunt vel habere conſenſerunt vel 

« ipſi violentia ſua inde abſtraxerunt, & quod hactenus 
« injuſte poſſiderunt de dominio eccleſiarum mearum. Et 
« niſi reddiderint ſicut eos ex parte mea ſummonebitis, vos 
cc ipſos velint nolint, conſtringite reddere; et quod ſi qui 
« libet alius vel aliquis veſtrum quibus hanc juſtitiam im- 
c“ poſui ejuſdem querelæ fuerit reddat ſimiliter quod de 
<« domino epiſcopatuum vel abbatiarum mearum habuit 
© ne propter illud quod inde aliquis veſtrum habebit, minus 
« exerceat ſuper meos vicecomites vel alios, quicunque te- 
6 ee N aerger 


« Mc rex © Angler evaling ſuis fdelibus ſais & 
«. yicecomitibus in quorum vicecomitatibus abbatia de Heli 
tc terras habet ſalutem. Pracipio ut abbatia præd. habeat 
c omnes conſuetudines ſuas ſcilicet ſaccham & ſocham toll 
« & team & infanganetheof, hamſocua, & grithbrice fitn- 
c wite & ferdwite infra burgum & extra & omnes alias 
« ſorisfacturas in terra ſua ſuper ſuos homines ſicut habuit 
« die qua rex Edwardus fuit vivus & mortuus, & ficut 
mea juſſione dirationatæ apud Keneteford per plures 
„ ſcyras ante meos barones, viz. Galfridum Conſtantien. 
« ep. & Baldewine abbatem, &c. Teſte Rogere Bigot.”? 


60 non i e ene det en 
& comiti Moritoniæ, & Galfrido Conſtantien. ep, ſalutem. 
Mando vobis & præcipio ut iterum faciatis congregari 
< omnes ſcyras que interfuerunt placita habito de tetris 
& eccleſia de Heli, antequam mea conjux in Norman iam 
« noviſſime veniret, cum quibus etiam ſint de baronibug 
4 meis qui competenter adeſſe poterint & prædicto placito 
<« interfuerint & qui terras ejuſdem eccleſiz tenent; quibus 
in unum congregatis eligantur plures de illis Anglis qui 
ſeiunt quomodo terra jacebant prefatz eccleſiz die qua 
© rex x Edwardus obüt, & quod inde dixerint ibidem jure- 

N 3 « jurando, 
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<« jurando teſtentur; quo facto reſtituentur eecleſiæ terræ 
« quæ in dominico ſuo erant die obitus regis Edwardi; 
te exceptis his quas homines clamabant me ſibi dediſle ; 

c illas vero literis mihi ſignificate quæ ſint, & qui eas te- 
« nent; qui autem tenent thainlandes quæ proculdubio 
* debent teneri de eecleſia faciant concordiam cum abbate 
« quam meliorem poterint, & fi noluerunt terræ remaneant 
« ad eccleſiam, hoc quoque Getinentibas — & faccham 
«. © fit 7 bee. bh An | | OF 

* . 12 ee 
G. epiſc. & R. comiti M. ſalutem, &c. Defendite ne 
« Retnigius epiſcopus novas conſuetudines requirat infra in- 
&« ſulam de Heli, nolo enim quod ibi habeat niſi illud quod 
e anteceſſor ejus habebat tempore regis Edwardi ſcilicet qua 
ce die ipſe rex mortuus eſt. Et fi Remĩg. epiſcopus inde placi- 
ct tare voluerit placitet inde ſicut feciſſet tempore regis Edw. 
<c- & placitum iſtum ſit in veſtra præſentia; de cuſtodia de Nor- 
* guic. abbatem Simeonem quietum eſſe demittite; ſed ibi 
. municionem ſuam conduoi faciat & cuſtodiri. Facite re- 
t manere placitum de terris quascalumniantur Willielmus de 


„ Ou, & Radulphus filius Gualeranni, & Robertus Gernon; 


« ſi inde placitare noluerint ſicut inde placitaſſent tempore te- 
« gis Edwardi, & ſicutin codem tempore abbatia conſuetudines 
« ſuas habebat, volo ut eas omnino facintishabere ſicut abbas 
ce ah chartas ſuas & hoy teſtes ſuos eas nn poterit. 


<i 2 MIGHT 0 many more charters to he e 

more eſpecially thoſe famous charters in Spelman's Councils, 
voll ii. fol. 14. & 165. whereby it appears, that king Wil- 
ham IJ. communi concilio, & concilio archiepiſcoporum 
« epiſcoporum & abbatum, & omnium principum & baro- 
ic num regni,” —inſtituted the courts for holding pleas of 
eccleſiaſtic cauſes to be ſeparate and diftin& from thoſe 
ein me : : . courts 
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courts that had — a cauſes (m).. "Sed de bis 
3 ar : 


AND 


% 


() Blac. Com. 4 v. 416. See | 4 Inft. 299. Wilk. LL. Angl. Sax; 
alſa Seld. in Ead. p. 6+ I. 24. | 292+ and Blac, Com. 3 v. 63. 


1m] "The county court in the W times, and even 
during ſome part of the reign of William I. was a court of great 
power and dignity, in which the biſhap of the dioceſe ſat with the 
earl, and on which all the abbots, priors, barons, knights, and 
frecholders of the county were obliged to attend. Here all the 
controverſies ariſing in the county, the moſt important not excepred, 
were determined; though not always finally, becauſe there lay an 
appeal from its decrees to a higher court. In a county court of 
Kent, held in the reign of William I. at Pinendine, and of which 
Hale makes mention (ante), there were preſent one arthbi 
ſhop, three biſhops, the earl of the county, the vice - earl or ſhe» 
riff, a great number of the king's barons, beſides a ſtill greateremube 
titude of knights and freeholders, who in the courſe of three days 
adjudged ſeveral manors to belong to the archbiſhopric. of Canter- 
bury, which had been poſſeſſed for ſome time by: Odo, biſkop of 
Baieux, the king's uterine brother, and by other powerful barons. () 
But the county courts did not continue long after the conqueſt * 
in this "ſtate of power and ſplendour: For William F. about A. D. 
1085, ſeparated the eccleſiaſtical from the civil part of theſe courts ; 
prohibiting the biſhops to fit as Judges, the'clergy to attend as ſuite 
ors, and the cauſes of the Church to be tried but in courts of their 
own (o). By this regulation, which is ſaid to have been, made in a 
common council of the archbiſhops, biſhops, abbots, and chief men 
of the kingdom, the county courts were deprived: of their moſt 
yenerable judges, their moſt reſpectable ſuitors, and moſt important 
buſineſs, | Beſides this, after the departure of the biſhops. and 
clergy, the earls diſdained to fit as judges, and the great barans to 
attend as ſuitors, in the county courts; which, by degrees, reduced 
them to their preſent ſtate. This was not the worſt effect of this 
moſt imprudept and pernicious regulation. For by it the kingdom 
was ſplit aſunder ; the crown and mitre were ſet at variance ; and the 
eccleſiaſtical courts, by putting themſelves under the immediate pro- 
teftion of the Pope, formed the clergy into a ſeparate * . 

(n) Dugdale Griginales Jurid. (e) Wikkins Concila, 1 q Þ. 363, 
30. Hicke6ii Difſertas, Epiftolaris, 31. 369. | 
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: Ant "thus I conclude the point I firſt propaunded, viz, 
How king William I, after his victory, dealt with the poſ- 
ſeſſions of the Engliſh, Whereby it appears that there was 
no pretence of an univerſal conqueſt, or that he was a vic- 
tor in populum. Neither did he claim the title of Engliſh 


lands upon that account, but only made uſe of his victory 


thus far, to ſeize the lands of ſuch as had oppogsD him; 
which Em in all caſes. 4 . übe 
* ams of Go 


' SzcoxpLy, therefore I come to the 3 8 
tion, vix. e ee eee ee ih 57350 


n that the king, after his victory. ad. 2. 


n wiſe princes would have done, endeavour to make a 


firifter union between England and Normandy, In order 
thereunto, he endeayoured to bring in the French inſtead 
of the Saxon language, then uſed in England, « Deliberavit,” 
ys Holcot, © quomodo linguam Saxonicam poſſit deſtruere, 

4 & Ken & Nene ee e & * 


foreign W, which in the 60 was produiine — 
orders. 

The eccleſiaſtical courts, which were immediately erected in 
conſcquence, were 1. The Archdeacon's Court. For as the arch« 
deacon was viſcharged from ſitting as & judge, with the hundredary, 
in the hundred court, he was authorized to erect a court of his own, 
In which he took” cognizance of  ecclefiaſtical cauſey within his arch- 
deaconry. 2. The Biſhop's Court, or Conſiſtory, which received ap- 


: peals from the A s court, and whoſe juriſdiction extended 


over the Whole dioceſe. 3. The Archbiſhop's Court, which receiv- 
ed appeals from the conftories of the ſeveral biſhops of the pro. 
vince, and had juriſdiction not only over the particular dioceſe 
of the archbiſhop; but over all the dioceſes in the province. From 
ets higheſt ecclefiaſtical court, appeals lay to the Pope, 72 ſoon 
7 Ar vexatious, and expenſive (p Jo 


(e 1d. ibid, Hen. Hift, 3% —_ 
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# ordinavit quod nullus in curis regis placitaret vn IN Lin- 
 # GVA GaLLica,” &c.(4q). From whence aroſe the prac- 
tice of pleading in our courts of law in the Norman or 
French onbguey: which cuſtom —— till the EY 
III | 


Gon e e ended „ 


their language, ſo poſſibly he might endeavour to make the 
like in their laws, and to introduce the Norman laws into 
England, or as: many of them as he thought convenient, 
And it is very probable, that after the victory, the Norman 
nobility and ſoldiers were ſcattered through the whole 
kingdom, and mingled with the Engliſh ; which might poſ- 
ſibly introduce ſome of the Norman laws and cuſtoms in- 
ſenſibly into this kingdom. And to that end the Conqueror 
did induſtriouſly mingle the Engliſh and Normans together, 
ſhuffling the Normans.into Engliſh poſſeffions here, and 
putting ** e into an "1 in Normandy, and 


49 ns the! cuſtoms 45 


England were originally record- - 


ed in Saxon. William declared his 
conqueſt by a change of laws and 
language. He had entertained 
the difficult, project of totally 
aboliſhing ihe E 
and, for that purpoſe, he eres 
that in all ſchoals throughout 
the kingdom, the youth ſhould be 
inſtructed in the French tongue; 
a practice which was continued 
from cuſtom, till after the reign of 
dward III. and was never in- 
deed totally diſcontinued in En- 
gland. The pleadings in the ſu- 
preme courts of Judicarure were 
in French. 36 Ed. 3. c. 15. 
Seld. Spicileg. ad Eadmer, 189. 
Fort. Laud. Leg. Avgl.c. 48. The 


ngliſh language; 


deeds were often drawn in the 
ſame language: the laws were 
compoſed in that idiom. In- 
gulf. 51. 88. Chron. Rothom. 
A. D. 1066—No other tongue 
was uſed at court. It became the 
language of all faſhionable ſocie- 
ties, and the Engliſh themſelves, 
aſhamed of their own country, | 
affected to excel in that foreign 
dialect. From this attention of 
William, and from the great fo- 
reign dominions long annexed 
to the crown of England, pro» 
ceeded that great mixture of 
French which is at preſent to be 
found in the Engliſh tongue, 
and which compoſes the greateſt 
and beſt part of our language. 


NW ids + 
| maki 
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| | * wy both nations. 

„ Wig gave the Englidsa ſuſpicion, har they 8 would ub 
denly have a change of their laws before they were awate 
of it. But it fell out much better. For firſt, there ariſing 
ſome danger of a defe&ion of the Engliſh, countenanced 
by the archbiſhop of Vork in the north, and Frederick, 
abbot of St. Albans, in the ſouth; the king; by the perſua- 
ſions of Lanfranc, archbiſhop of Canterbury. pro bono 
& pacis apud Berkhamſtead juravit ſuper animas reliquias 
* anti Albani tactiſque ſacroſanctis evangeliis (miniftrante 
« zuramento abbate Frederico) ut bonas & approbatas antiquas 

V xegni leges quas ſancti & pii Angliæ reges ejus anteceſſores, 
& maxime rex Edvardus ſtatuit INVIOLABFLETER OBSER- 
* VARET et fic pacificati ad propria ate rea ee 2 
Mar: PARIS + in vita Frederici _ 3 — 


10 I 


Bur although now, upon this RO RD a . 
Engliſh laws were confirmed, and namely, the laws of St. 
Edward the Confeſſor; yet it appeared, not what thoſe laws 

ere; and therefore, in the fourth year. of his reign, we 
are told by Hoveden, (r) in a digreflion he makes in his 
Hiſtory under the reign of king Henry II. and alſo in the 
Chronicle of Lithfield - Willielmus rex anno quarto regni 
« ſui conſilio baronum ſuorum fecit ſummonari per univerſos 
, conſulatos Angliz Anglos nobiles & ſapientes & ſua lege 
00 eruditos ut eorum jura & eonſuetudines ab ipſis audiret, elec- 
« tis igitur de ſingulis totius patriæ comitatibus viri duodecim 
« jurejurando confirmaverunt ut quoad poſſint recto tramite 
« neque ad dextram neque ad ſini ſtram partem-divertentes1e- 
e gum ſuarum conſuetudinem & ſancitam patefacerent nihij 


> e " - 
— p on 3 rc —— — 


— — — — 1 —— ts ye" De ERR AID" -aq9s-2 by ——ꝶ—zL— OOO — — 
„ = 
bl « 


—NDB—U— — ————— 


3 
— 


OO Cy ——— — : —r—õꝰ— — f —— 
_ "ON I — 


— ] N een e——_—_—_____H©_—@Dww_wwww 


(7) Vide Hoveden, 600. See Knyghtop, 2.35% 
alſo Ingulf, 88. Brompton, 982 | 
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i prætermittentes nihil addentes, nihil prævaricando mutan- 
u tes,” & c. and then ſets down many of thoſe ancient laws 
approved andconfirmed by the king, and COMMUNE coxci- 
LIUM: Wherein it appears, that he ſeems to be moſt pleaſed 
with thoſe laws that came under the. title of LEX en 
as moſt conſonant to the Norman cuſtoms. 


© Qyo auditu mox univerſi compatriot] qui leges dixerint . 
it triſtes effecti uno miniſtgrio deprecati ſunt quatenuspermit- 
& teret leges ſibi proprias & conſuetudines antiquas habere in 
« quibus vixerunt patres, & ipſi in iis nati & nutriti ſunt, quia | 
& durum valde ſibi foret ſuſcipere leges ignotas, & judicare de 
is quz neſciebant; rege vero ad fletendumingratoexiftente, 
tandem eum perſecuti ſunt deprecantes quatenus pro anima 
& regis Edvardi qui eas ſub diem ſuum eis conceſſerat barones 
« & regnum & eujus, orant leges non aliorum extraneorum 
<« cogere quam ſub legibus perſeverare patriis ; unde conſilio 
bs . præcatui baronem tandem acquievit,“ &c. ; 


GERVASIUS Tilburienſis, who lived near that time, ſpeaks 
ſhortly, and to the purpoſe, thus: Propolitis legibus Angli- 
canis ſecundum triplicitam earum diſtinctionem, i. e. Mer- 
« chenlage, Weſtſaxon-lage, & Dane- lage, quaſdam earum 

« reprobans quaſdam autem approbans illis tranſmarinas legis 
Neuſtriæ quas ad regni pacem tuendam eſſicaſiſſime vide · 
é bantur, adjecit.” 


So that by this, there appears to have des a double col- 
lection of laws, viz. 


FirsT, the laws of the Confeſſor, which were granted and 
confirmed by king William, and are alſo called the laws of 
king William; which are tranſcribed in Mr. Selden's notes 
upon Eadmerus; page 173. the title whereof is thus, viz. 
{© Hz ſunt leges & conſuetudines quas Willielmus rex con- 


« ceffit 
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« ceflit univerſo populo Angliz poſt ſubactam terram eadem 
« ſunt quas Edvardus rex cognatus ejus obſervavit ante eum.“ 
And theſe ſeem to be the very ſame that Ingulfus mentions 
to have been brought from London, and placed by him in 

' + the abbey of Crowland in the fifteenth year of the ſame 
king William; © attuli eadem vice mecum wacky in meum 
« I * *— Sc.“ | 


3 * were certain additional laws at - that 
time eſtabliſhed, which Gervaſius Tilburienſis calls /eges 
 Neuſtrie, que efficaciſſime videbantur ad tuendam regni pa- 
erm ; which ſeem to be included in thoſe other laws of king 
William tranſcribed in the ſame notes upon Eadmerus, page * 
189. 193, &c. Which indeed were principally deſigned for 
the eſtabliſhment of king William in the ' throne, and for 
the ſecuring of the peace of the kingdom; eſpecially be- 
tween the Engliſh and OY as _—_ by _ in- 
ſtances, viz. 


Tux law de murdro, or the common fine for a Norman 
or Frenchman lain, and the offender not diſcovered: The 
law for the oath of allegiance to the king: The introduction 
of the trial by fingle combat, which many leatned men 
have thought was not in uſe here in England before 
William I. [II; and the law touching knights ſervice, which 
| Brafton, 


{I} The judicial combat, or duel, though it had been long eſtab- 
g liſhed in France and Normandy, and other countries on the continent, 
was firſt introduced into England by the Normans (5). This, like 
| other ordeals, was an appeal to the judgment of God for the diſco- 
| | very of the truth or falſehood of an accuſation which was denied, 
| or a fact that was diſputed, founded on this ſuppoſition, —tbat Hea- 
ven would always interpeſe, and give the victory to the champions of 

| 


(x) Leg. Aleman. tit. 44. Burgund. part 2. c. 2. Hoveden Annal. p. 
fit. 45. Couſtumier de Normand. 343.— LL. Will. c. 68. 
oye” x | b ruth. 
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Bracton, lib. e e en 6 


ror, Viz. 


} 


« Qvop omnes comites milites & ſervientes & univerk liberi 
s homines totius regni habeant & teneant ſe ſemper bene in 
c armis & inequis ut decet & quod fint ſemper prompti & bene 
ec parati ad ſervitium ſuum integrum nobis explendum & pera- 
« gendum cum ſemper opus affuerit ſecundam quod nobis de 
« feodo debent & tenementis ſuis de jure facere & ſicut illis ſta- 


truth and innocence. As the judicial combat was eſteemed the moſt 
honourable, it ſoon became the moſt common method of determining 
all diſputes among martial knights and barons, as well in criminal as 
in civil cauſes. When the combatants were immediate vaſſals of the 
crown, the combat was performed with great pomp and ceremony; 
in preſence of the king, with the Conſtable and Marſha! of England 
who were the judges; but if the combatants were the vaſſals of a 
baron, the combat was performed in his preſence. If the perſon 
accuſed was victorious, he was acquitted of the crime of which he 
had been accuſed ; if defeated, he was thereby convicted, and ſub. 
jected to the puniſhment preſcribed by law for his offence. If he was 
killed, his death was conſidered both as the proof and the puniſhment 
of his guilt. If the accuſer was vanquiſhed, he was, by the laws 
of ſome countries, ſubjected to the ſame puniſhment which would 
have fallen upon the accuſed ; but in England the king had a pow- 
er to mitigate or remit the puniſhment. In civil caſes, the victot 
gained and the vanquiſhed loſt his cauſe. Many laws were made 
for regulating the times and places of ſuch judicial combats, the 
dreſs and arms of the combatants, and every other circumſtance 
which are too voluminous to be here inſerted (f). Several kinds of 
perſons were by theſe laws exempted from the neceſlity of defending 
their innocence, or their properties, by the judicial combat; as, wo- 
men, prieſts, the ſick infirm or maimed, with young men 
ander twenty, and old men above fixty years of age. But all theſe 
perſons might, if _ e employ champions to fight their 
cauſes (2). 


(e) See Du Cange Gloff. voc. Du- (2) Glanvik de Conſuetud. Ar gl. 


Hum. Spelman Cloff. voc. Campus. 1. 14 c. I. -Henry's Hiſt. 3 v. 355 
BraQ. I. 2. tract. 2. c ar, Fleta, L Blac. Com. 4 v. 419. 


1. c. 34, 33. 
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« tuimus per commune concilium totius regni prædicti, & 
Lillis dedimus & oonceſimus in feodo * Cx. 


WHEREIN we may obſerve, that this conſtitution ſeems 
to point at two things, viz. The aflizing of men for arms, 
which was frequent under the title de affidenda ad arma, and 
is afterwards particularly enforced and re ctified by the ſtat. of 
Winton, 13 Ed. 1.—and next of conventional ſervices, reſerv- 
ed by tenures upon grants made out of the crown or knights 
ſervice ; called in Latin, forinſecum, or regale ſervitium (3): 
K. 


Ax 
(n See Note IK] * 0% Pod. cap. xi. riote l. 


[K] Notwithſtanding the authority of fir Matthew Hale, which 
tends to ſupport the opinion, that feuds were introduced into this 
kingdom by the Conqueror, there are others who hold a contrary 
doctrine. Among theſe we may rank, fir Edward Coke, the Judges 
of Ireland, Mr. Selden, Nathaniel Bacon, fir William Temple, 
Saltern, and the author of the Mirror.—In truth the authorities 
on each fide are numerous and reſpectable; ; I have there- 
fore taken the liberty to ſubjoin the different opinions which have 
deen publiſhed on the ſubject. I bave ventured to enquire, with- 
out preſuming to decide: ſatisfied with producing the opinions of 
others, I pretend not to eftabliſh any ſyſtem of my own, Sir 
Edward Coke ſays, that the tenure by knights ſervice is of great 
« antiquity, for ſo it was in the time of king Alfred.” 1 Inft. 76. b. 
ſec id. 64. a. 83. a. But this opinion of Sir Edward Coke, Mr, 
Hargrave, the late and able editor of Coke on Littleton, ſeems, in 
ſome degree, to controvert ; vide Harg. note 1. on Co. Lit. 64. a. 
and note 1. on id. 83. 2. 

Coke alſo, in the preface to his Third Report, ſuppoſes, that the 
redditiones ſocharum et reges ſervitium, (aid in the book of Domeſ- 
day, 4 conflitutione antiquorum temporum, to belong to the church 
of Worceſter, within the hundred of Aſwaldſhaw, prove ſocage te- 
nure, aud knight ſervice, long before the Conqueſt, 

The Judges of Ireland, in the caſe of tenures, ſuppoſed, that the 
Thani majores, or Thani reges among the Saxons, were the king's 
immediate tenants of lands, which they held by perſonal ſervice, 
as of the king's perſon by grand-ſerjeanty, or knight ſervice in ca- 
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"pite 5 and that the land ſo held was in thoſe times called Thane» 
and, as land holder in ſocage was called Reveland ; and that aftet 
ſome years which followed the coming of the Normans, the title of 
Thane grew out of uſe, and that of Baron and Barony ſucceeded For 
Thane, and Thaneland, They therefore . concluding fir Henry 
Spelman miſtaken, who in his Gloſſary, verb. Feudum, refers the 
original of feuds in England to the Norman conqueſt, laid it down 
as moſt manifeſt, that capi/z tenures, tenures by knight ſervice, 
tenures in ſocage, &c. were frequent in the times of the Saxons, 
dut that indeed the poſſeſſions of biſhops and abbots were firſt made 
ſubje& to knight ſervice in capite by William the conqueror, in the 
fourth year of his reign, &c. See «+ The Caſe of Tenures upon the 
« Commiſlion of Defective Titles, &c. 8yo. printed at London, 1720. 
or the ſubſtance of the caſe as to this point, in biſhop Gibſon's pre · 
face to Spelman's Treatiſe of Feuds, &c. o | 
Mr. Selden, in treating of the dignity of an carl, ſays, that in ſome 
places in England it was both feudal and inheritable, even from the 
' firſt coming of the Saxons into England, which is commonly placed 
in 448 of Our Saviour, though by exacter calculation ir falls twenty 
years ſooner; and that Ethelred, ealdorman of Merceland, had all 
that which was the kingdom of Merceland to his own uſe, as an 
earldom and fief given him in marriage with Ethelfleda, by her father 
king Alfred ; and to prove this cites William of Malmeſbury De 
Geſt. Regum, lib. 2. cap. 4. *** Londonium caput regni Merciorum 
* cuidam Primario Ethelredo in fidelitatem ſuam cum filia Ethelfled 
< conceſlit.”* Vide Seld. Tit. of Hon. 510, 514. He ſays indeed, ibid. 
that Aſſerius and Florentius have it /ervandum commendavit : and 
if he had gone on, he would have found that William of Malmeſ. 
bury himſelf, in the very next line, calls it coMMIsSUM, and 
afterwards cap. 8. commendatum ; which words rather ſuggeſt a truſt 
than a feud. Malmeſ. de Geſt. Regum inter Scriptores poſt Bedam, 
fol. 44, 46. and Spelm. Poſthum. Treat. of Feuds, 13. 
ls Mr. Selden likewiſe ſuppoſes the names of Thane and Vavaſor 
in the Saxon times, to have been feudal ; and that as carl, king's thane, 
and middle thane, ſucceeded, one the other, in the Saxon laws, ſo 
count, baron, and vavaſor, are uſed as interpreters of them in the 
French laws of William I. and that the king's thanes held of the 
king in chief by knight ſervice, and wereof the ſame kind with them 
that were, after the Normans, honorary or parliamentary barons. 
Tit. of Hon. 513. and he ſays ibid. $20, that a vavaſor was in the 
maoſt antient times only a tenant by knight ſervice, that either held 
of a meſne lord, and not immediately of the king, or at leaſt of the 
king, as of an honour or manor, and not in chief. | 
Nathaniel, Bacon thinks that it is not clear from any author of 
. credit, that the Normans changed the tenures of lands; and that 
none of chem appeared to him to be of Norman original, although 
* 2 they 
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they received their names according to that dialect. Bacon Hift, of 
the Eng. Gov. 161. 3 5 5 

Sir William Temple obſerves, that thoſe authors who will make 
the Conqueror to have broken or changed the laws of England, and 
introduced thoſe of Normandy, pretend that the duty of eſcuage, 
with the tenures of knight ſervice and baronage, came over in this 
reign; but that it needs no proof, that thoſe with the other feu - 

dal laws were all brought into Europe by the antient Goths, and by 

them ſettled in all the provinces which they conquered of the Ro- 
man Empire; and among the reſt by the Saxons in England, as well 
as by the Franks in Gaul, and the Normans in Normandy, Temp. 
Introd. to the Hiſtory of Eng. 171, 172. | 

Saltern ſuppoſes conveyances by feoffment and livery to have been 
before the Conqueſt, and that there were lords and tenants in the 
days of Gorbonian the Good, and that fealty was ſworn to the prince 
in the time of Elidurus ; which of neceſſity (ſays he) were accompa- 
nied with tenures, ſervices, diſtreſſes, and the like. Saltern de 
Antiquis Britan. Legibus, cap. 8. | me 75 

And laſtly, he author of the Mirror imagines that tenures were 

ordained for the defence of the realm, by our old kings, before 
the Conqueſt. Mirr. cap. 1. ſect. 3. p. 11, 12. . 

In oppoſition to theſe reſpectable authorities, and in ſupport of fir 
Matthew Hale's opinion, may be adduced the fentiments of matiy 
able and learned men. Though the acceſſion of William to the 
throne of England produced no very remarkable alteration in the 
ranks and orders of men in ſociety ; it produced (ſays Dr. Henry) 
many important changes in their political circumſtances. Theſe 
changes were chiefly owing to the eſtabliſhment of the feudal ſyſtem in 
England by William I. in the ſame ſtate of maturity to which it 

| had then attained in his dominions on the continent. 

In the Anglo- Saxon times, all the proprietors of land (the 
clergy excepted.) were ſubjected to the following obligations, com- 
monly called the trinoda necefjitas—To attend the king with their 
followers in military expeditions to aſſiſt in building and defend - 
ing the royal caſtles ; to keep the highways and bridges in a proper 
ſtate (a). To theſe three obligations, a fourth; called an heriot; was 
added by the laws of Canute the Great; which confiſted in delivering 

to the king the horſes and arms of his earls and thanes at their 
death, with certain ſums of money, according to their rank and 
wealth (). Theſe may be called feudal preſtations. But to theſe 
William I. added ſo many others, that he may be juftly ſaid to have 
completed, if not to have erected, the fabric of the feudal govern- 


ment in Britain. 


(4) Hickefii difſertat. Epiftol. p. 66, (3) Wikkins Leges Saxon. 
Reliquie Spelman. p. 22. 
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The ſovereign 0 of a keudal ſtate was, in idea at leaſt, the Proprie- 
tor of all the lands in his dominions (e). Part of the lands he re- 
tained in bis own poſſeſſion for the maintenance of his family, and 
Tupport of his dignity ; the reſt he granted to certain of his ſubjeQts, 
as benefices or fees, for ſervices to be performed by them; and on 
ſuch other conditions as he thought proper to require, and they to 
accept. 'The idea of a feudal ſovereign was almoſt realized in Wil- 
Ram I.—He beheld a very great ptoportion of the lands in England at 
his diſpoſal, which ctigbled him to eftabliſh the feudal ſyſtem of go- 
vernment in its full extent, with little or no difficulty. 

In the diſtribution of the territory of England, he was not un- 
mindful of the intereſts of the crown. He retained in his own poſ- 
ſeſſion no leſs than 1422 manors, beſides foreſts, parks, chaces, 
farms, and houſes, in all parts of the kingdom (4). As the hopes 
of obtaining ſplendid eftabliſhinents for themſelves and followers 
had engaged many powerful barons, and even ſome ſovereign prin- 
- res, to embark with him in his dangerous expedition, he was indu- 
ced both by the dictates of honour al prudeiies "20 Traary their 
expeRations by very liberal grants. 

But none of theſe grants were unconditional ; to all of them a 
great variety of obligations was annexed, Theſe obligations wers 
either ſervices, which contributed to the ſplendor of the ſovereign, 
und ſecurity of the kingdom ; or preſtations of various kinds, dann 
conſtituted a conſiderable part of the royal revenue. 

The ſervices to be performed by the immediate vaſſals of the 
crown, were chiefly, Homage and fealty ;—Perſonal attendance 
upon the king in his court, at the three great feſtivals of Chriſtmas, . 
Eaſter, and Whitſuntide, and in his parliament, at other times, 
when regularly called ;—Military ſervices in the feld, or in the de- 
fence of caſtles for a certain time, with a certain number of men, ac- 
cording to the extent of eſtates. By theſe three thingy, the ſovereign 
of a feudal kingdom was ſecured, as far as human policy could ſe- 
cure him, in a ſplendid court for his honour,. a numerous council 
for advice, and z powerful army for defence. 

The payments or preftations, to which the immediate vaſſals of 
the crown were ſubje&ed, were chiefly, —Reſerved rents * 
ſhips;—On Marriages, Reliefs, Scutages, Aids. 

The ſovereign of a' feudal kingdom never appeared in greater 
ſplendor than when he received the homage of his immediate vaſ- 
ſals in his great court or parliament. Seated upon his throne, in his 
royal robes, with his crown on his head, and ſurrounded by his 
nobles, he beheld his greateſt prelates and moſt powerful barons 


(e) Somner on Gavel. 109. Smet. (4) Doomſday Book paſſim. | 
de Republic, l. I. 3. c. 10. 
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uncovered and unarmed, on their knees before him. In that hum- 
ble poſture, they put both their hands between his, and ſolemnly 
promiſed * to be his liege men, of life ang limb and worldly worſhip, 
to bear faith and troth to him, to live and die with him, againſt 
all manner of men (e).“ We Ned 
The courts of the Anglo-Norman kings were at all times very 
ſplendid, but more eſpecially at the three great feſtivals of Chriſt- 
mas, Eaſter, and Whitſuntide, when all the prelates, carbs, and 
| barons of the kingdom were, by their tenures, obliged to at- 
tend their ſovereign, to aſſiſt in the celebration of theſe feſti- 
vals, in the adminiſtration of juſtice, and in deliberating on the 
great affairs of the kingdom, The buſiueſs conſiſted partly in 
determining important cauſes, and partly in deliberating on public 
affairs (F). 8 | | #3 
Military ſervice was the greateſt and moſt important obligation 
annexed to the grants of lands made by William I; and other feudal 
ſovereigns. The intention in making theſe grants, was to ſecure 
a ſufficient body of troops under prbper leaders, well armed, and 
always ready to take the field, for defending the kingdom, and pro- 
ſecuting ſuch wars as were thought neceſſary for the honour of the 
prince, and the proſperity. of the ſtate (g). Lands ſo granted, may 
very well be conſidered as the daily pay of a certain number of troops, 
which the perſons to whom they were granted, were obliged to keep 
in conſtant readineſs for ſervice; and therefore the number of 
knights fees or ſtipends, which every eſtate comprehended, was 
carefully aſcertained, To add ſtill further to the ſtrength and ſe- 
curity of the kingdom, William ſubjected the lands of ſpiritual 
barons to the ſame military ſervices (6). 
Though William and other feudal ſovereigns made large grants 
of lands to their nobility, -clergy, and other vaſſals, they did not 
_r<linquiſh all connexion with and intereſt in the lands. On the 
contrary, they granted only the right of usING the lands on certain 
conditions; Kill retaining the property, or dominium directum, in 
themſelves: and to put their vaſſals conſtantly in mind of this cir+ 
gumſtance, they always reſerved certain annual payments (com- 
monly very trifling), which were collected by the ſheriffs of the 
counties where the lands lay (J. , 


. 
— 


(e) Spelman. Du Cange in voce. (g) 4 Inſt. p. 192. | 
Homagium, Ligewn. Littleton ſet, 85. (b) M. Patie, p. 3. col. f. ann. 
Bracton I. 2. c. 35. Glanvill. 9. c. 1. 2070» 1 | 
Fleta I. 3. c. 16. | „(i) Madox Excheq. 6. 10. Craig 

Y Du Cange voc. Cris, Craig de Feudis, I. 1. c. 9. 
de Feydis, I. 3. c. 11. . 125 
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When a vaſſal of the crown died, and left his heir under age, and 


22 incapable of performing thoſe perſonal ſervices to his 


ereign, to which he was bound by tenute, the king took 
poſſeſſion of his eſtate, that he might therewith ſupport the heir, 
and give hith an efutation ſuitable to his quality, and at the ſame 
time might provide another perſon to perform his ſervices in his room. 


This right of being the guardian of all minors, male or female, who 


held their lands of the crown by military ſervices; brought conſi- 
derable profits into the royal coffers, or enabled the prince to en- 
rich his favourites, by granting them the guardiahſhip of ſome of his 


moſt opulent wards (4). ' 


The king's female watds could not marry any perſon; how- 
ever agreeable to themſclves and their relations, without the con- 
ſent of their royal guardian, that they might not have it in their 


| Power to beſtow an eſtate which had been derived from the crown, on 


one who was diſagreeable to the ſovereign (/); a cruel and igno- 
minious ſervitude. No leſs a ſum than ten thouſand marks; equal 
to one hundred thouſand pounds of our money at preſent, was paid 
to the king for the wardſhip and marriage of a ſingle heireſs; The 


ſervitude was afterwards extended to male heirs ( m). 


The king had not only the guardianſhip and marriage of the heirs 
of all his immediate vaſſals, but he demanded and obtained a ſum of 
money from them when they catne of age, and were admitted to the 
poſſeſſion of their eſtates; and alſo from thoſe heirs who had 


of age at the death of their anceſtors: This laſt was called RxLIE F/. 


becauſe it relieved their lands out of the hands of their ſovereign, into 
which they fell at the death of every poſſeſſor (»). Reliefs were 
at firſt arbitrary and uncertain, and of conſequence the occaſion of 
much opprefſion. They were afterwards fixed at the rate of one 
hundred ſhillings for a Knight's fee, one hundred marks for a ba- 


tony, and one hundred pounds for an earldom; which was ſuppoſed 


to be about the fourth part of the annual value of each fo). 
Scutage, or ſhield money, was another preſtation, to which the 
military vaſſals of the crown, both of the clergy and laity, were 


. fubjefted. It was a ſum of money paid in lieu of actual ſervice in 


the field, by thoſe who were not able or not willing to perform that 
ſervice in perſon, or to provide another to perforta it in their room. 


(4) Craig de Feudis, I. a. c. 2. (m) Madox Exchiq. C. 10. ſet 
Spelman Reliquiz, p. 25. Gloſs. voc. 4+ 
da., Madox Excheq. c. 10. ſet. () Glanvil l. g. c. 4. 
4. Glanvil l. 7. c. 9. a (e) Du Cange voc. Releviam. Ma- 
( Du Cange voc. Maritagium. dox Excheq. c. 10. ſe ct. 4. 
Sunvn J. 7. 4. 3. 
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The rate of this commutation was not always the ſame ; but moſt 
cotnmonly it was two marks for every knight's fee ; though ſome- 
times it was only twenty ſhillings, and at other times three marks, 
or twe tnarks and a half (p). _ | | 
Beſides all theſe payments, the immediate vaſſals of the crown, 
who were preſumed to be poſſeſſed of much aſſection and gratitude 
to their ſovereign for the favours they had received from him, grant- 
ed, or rather complied with the demand of certain pecuniary, AIDS» 
on ſome great occaſions, when he ſtood in particular need of their 
aſſiſtance. The occaſions on which thoſe aids were demanded and 
granted, were theſe ; to make his eldeſt ſon a knight; to marry 
his eldeſt daughter; to ranſom his perſon when he was taken pri- 
ſoner. The rate of theſe aids was alſo unſettled ; bur it ſeems to 
have been moſt frequently one mark, or one pound, for every 
knight's fee (9). * 
There is ſufficient evidence that all theſe ſervices and preſtations, 
ſo troubleſome in themſelves, and ſo liable to be rendered oppreſſi ve 
aud intolerable, were brought from Normandy, and impoſed by 
William on the leaders of his victorious army, to whom he granted 
great eftates in England. But theſe were far from being the only 
perſons who felt the weight of thofe feudal ſervitudes. For the 
Norman and other barons who received extenſive tracts of lands, 
imitated” the example of their ſovereign in the diſpoſal of them. 
They retained part of them, lying contiguous to their own caſtles, 
in their own poſſeſſion, which were called their Demeſnes ; and the 
reſt they granted to their followers, on terms exactly fimilar to 
thoſe on which they had received them from the crown. The xal- 
ſals of every baron did him homage, with a reſervation of homage to 
the king, which was ſometimes not much regarded.— They gave 
perſonal attendance in his court at ſtated times, of when regularly 
called. They followed him into the field with a certain number of 
troops, according to the quantity of land they had received. They 
paid him certain reſerved rents.— Their heirs were his wards when 
under age.—They could not marry without his conſent. —They 
gave him a relief, when they obtained poſſeſſion of their eſtates ; and 
' aids for making his eldeſt ſon a knight, for marrying his "eldeſt 
daughter, and for redeeming his perſon from captivity. In a ward, 
a feudal baron was a king in miniature, and a barony was a little 
kingdom. Even the vaſſals of barons ſometimes granted ſubinfeu- 
dations, but always exactly on the fame plan. By this meays all 
the diſtreſsful ſervitudes of the feudal ſyſtem deſcended from the (e- ; 


(p) Du Cange voc. Satagium. Auxiliom. Madox Excheq. c. 1g, 
« (7) Spelman Du Cangs Gloſs. voc. Glanvil I. 9. & 8. | | 
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vereign to the meaneſt poſſeſſor of land by military tenure, becoming 
heavier as they deſcended lower *(r ). 

It is true that thoſe poſſeſſors of land who were called Socmen (be- 
cauſe, as many think, they followed the Soc orplough) were not 
ſubjected to ſome of the moſt vexatious of thoſe feudal ſervitudes, as 
perſonal attendance, wardſhip, marriage, &c, But this was owing to 
the contemptidle light in which they were viewed by their ſovereign 
and his haughry barons, who would not admit them into their courts or 
their company; and conſidered the education and marriage of their 
heirs as matters of ſmall importance and unworthy of their attention. 
Nor were many of theſe Socmen more free, or more happy than the 
military 'vaſſals of the king and barons. * On the contrary, they 
were ſubjected to lower and more laboriqus ſervitudes, as furniſhing 
men, horſes, and carriages, on various occaſions; 3 ploughing and 
ſowing the lands of their lords, &c (s). In a word, the feudal 
ſyſtem of tenures, eſtabliſhed by William in England, was produc- 
tive of univerſal diſtreſs and ſervitude; from which even thoſe of 
the higher ranks were not exempted, though they were moſt ſevere- 
ly felt by the lower orders in the ſtate /r). 

Craig in his treatiſe De Jur. Feud. 29. ſays,**Anglos ante conqueſ- 
* tum vix puto hoc jus (ſcilicet feudorum) recepiſle : rationes cur ita 
„ credam hæ ſunt—Scio ante conqueſtum multas apud Anglos leges 
* ab Anglo-Saxonum regibus ante conqueſtum conſcriptzs—Ne veſti- 
* gium quidem juris feudalis in eis pzne reperitur, nam licet vaſa- 
« lorum in dominos, ingratitudo, five felonia expreſſe aliquo ſtatuto 
„ puniatur, pœna tamen non eſt amiſſio feudi, ut in jure feudali, 
* ſed tantum vel mulcta pecuniaria, fi parva kt injuria, vel pœna 
* capitis, fi major, que juris feudalis naturam non ſapiunt.— Præ- 
** terea ex ipſo Polydoro, qui Anglorum hiſtoriam conſeripſit dili- 
4 gentiflime, conſtat mani eſte, canqueſtorem, cum omnia Anglia 
„ pradia jure belli ad ſe pertinere diceret, legem agrariam tuliſſe, 
qua ſe omnium poſſeſſionum dominum declaravit (quod nihil aliud 
erat quam omnia prædia de eo tanquam domino teneri,) &c.“ 

Sir H. Spelman lays, jus feodale Anglis primus impoſuit Guli- 
„ elmus conqueſtor. (Gloſs. ad Mag. Chart. fol. 374) And again, 
(ad verbum Feodum) + Feodorum ſervitutes in Britanniam noſtram 
primus invexit Gulielmus ſenior conqueſtor nuncupatus, qui lege 
*« ea e Normannia introdufta Angliam totam ſuis divifit commilitibus : 
** inquit hoc ipſum codex ejus agrarius—(Qui) Feudum et Norman- 
© niam jungit, ac fi rei novæ notitia e Normannia diſquirenda eſſet.“ 
And it being ſaid by the Judges of Ireland, in the abovementioned 
caſe of tenures, that Gr H. Spelman, wo referring the original of 


(r) Spelman. Du Cange Gloff, voc. (:) Spelman. Dv Cange Clos oe 
. Baron, Feodum, Curia, Homagium, Socmannus. 
_ Moritagium, Relevium, Api» (i Dr. Henry 3 v. p. 329- 
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feyds in England to the Norman conqueſt, was miſtaken; 1.4 
wrote an elaborate treatiſe of the nature and original of feud: 
and tenures, in ſupport of his opinion, This treatiſe was publiſhed 
by biſhop Gibſon 175 31 among the polthumous works of this great 
man. 

Mr, Somner ſays, 4 Before the conqueſt, we were not in 
« this kingdom acquainted with what ſince, and to this day, we call 
« Feoda, foreigners Feuda, i, e. Fiefs or Fees, either in that genera] 

ſenſe 1 mean, wherein they are diſcourſed of and handled abroad 
„ in the book thence intitled De Feudis, at home in that called 
« Littleton's Tenures.” Treat. of Gav, 100. 104+ And concludes, 
that * to the Conqueror it is, that the names and cuſtoms of our 
yo Engliſh fees, or (as we now yulgarly call them) tenures, ſuch at 
* leaſt az are military, owe their introduction. 

_ Matthew Paris, anno 1068. fol. 6. ſays, that William I.. com- 

1 militibus ſuis qui bello Haſtingenſi regionem ſecum ſubjugave- 
te rant, terras Anglorum et poſſeſhones afluentiori manu contulit, 
6s illudque parum quod remanſerat ſub jugo poſuit perpetuæ ſervitutis.” 
And again, anno 1070. fol. 7. ne ſays, that this king“ Epiſcopa- 
„tus quog; et abbatias omnes quæ baronias tenebant, et eatenus 
* ab omni ſervitute ſeculari lbertatem habuerant, ſub ſerviture 
« fatuit- militari, irrotulans ſingulos epiſcopatus et abbatias pro 
60 voluntate ſuo quot milites ſibi et ſucceſſoribus ſuis hoſtilitatis 
* tempore voluit a ** exhiberi: et rotulos hujus eccleſiaſtica 
7 ſervitutis ponens in t efauris, multos viros ecclebaſſicos huic con- 
« ſtitptionj peſſimę reluttantes a regno fugavit.“ 
Mr. Camden afferts, that“ the Engliſh were  diſpoſſeſſed af 
4% their hereditary eftates by William I. and the lands and farms 
divided among his ſoldiers ; but with dun reſerve, that he ſhould 
« Kill remain the direct proprietor, and oblige them to do homage 
« to him and his ſucceflors ; that is (ſays he), that they ſhould 
« hold them in fee, but the king alone cliief lord, and they feuda- 
tory lords, apd in actual poſſeſſion, 25 

Dr. Hody ſays, that baronies, and ſuch tenures, were firſt 
«Vrought into England by the Conqueror.” Hiſt. of Convoc, 112. 
And Bracton, ſpeaking of the regale ſervitium, intimates as much 
in theſe words, “ fecundum quod i in conqueſtu fuit adinventum,” 
BraRt, lib. 2. cap. 16. ſect. 7. 

Sir Martin Wright, in his Introduction to the Law of Tenures 
£2, obſerves, that William I. about the twentieth year of his reign, 
(«) and not till then, ſummoned all the great men and landholders in 
the kingdom (/ to do their bomage, and ſwear their fealty to 
him: from whence he infers, that this was done in conſequence of 

* 

(7) '$eld. Pra, ad Eadmer, fol. 5, poſt Bedam, go8. Hoveden 466. and 
Mad. Exeheq. fol. 6. in marg, the Waverly Annals ad An. 1084. 

{x) Hen. of Huntingd. inter ſeript. * 2086, N | 
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ſomething new, or that theſe feudal engagements wolf have been 
required long before ; and if ſo, that it is probable feudal tenures 
were then new, See alſo Dugd. Orig. Jurid. 6, Wilkins' Leg. An- 
glo-Saxon · fo. 288, 289. Cottoni Poſthuma, 13, 14. 346. Mr. Hume 
is of opinion that they were introduced by the Conqueror, Hiſt. Eng. 
1 v. oft. 270. 80 is Black ſtone, Com. 4 v. 418. but ſee the 
fourth chapter of the ſecond book of his Commentaries paſſim. Dr. 
Sullivan zontends for the fame doctrine; vide his Lectures 14, 15, 
ſeq. and 270. ſeq. 

The laws of William the Conqueror, which he added to thoſe of 
the Confeſſox, and by which, it is apprehended, he introduced the 
feudal ſyſtem into this kingdom, are as follows. 

L. 52. * Statuimus (y) ut omnes liberi homines (z) feodere et facra- 
<« mento affirment, quod intra et extra (a) univerſum regnum Angliz 
% Regi Willielmo domino (5) ſuo fideles (e) eſſe yolunt, terras et ho- 
noxes illius omni fidelitate ubique ſervare cum ed, et contra inimicos 
<« et alienigenas defendere. 

+ We ordain that all freemen mal oblige chemſel ves by homage and 
Ai fealty; that within and out of the dominivns of England, they will 
be faithful to king. William their lord, his lands and honours with 
Hall fidelity every where with him will preſerve, and againg all ene. 

4 mies, foreign and domeſtic, will them defend.” 

L. 55. Volumus etiam ac fixmiter præcipimus et concedimus ut om · 
nes liberi homines totius monarclliæ regni noſtri prædicti habeant et 
** teneant terras ſuas et poſſeſſion es ſuas bene et in pace, libere ab omnj 
. exaQtione injuſta, et ab omni tallagio; ita quod nihil ab eis exigatur ye] 
i capiatur niſi ſervitium ſuum liberum quod de jure nobis facere de- 


) Seatuinus, This implies.it was 


not by the king alone, but by the com- 
mune concilium, or, as ſome ſuppoſe, the 
Parliament; for the ſtyle of the King 
of England, when ſpeaking of him- 
ſelf, was, for ages after, in the ſingu- 
lar number, 

() Lberi lomines. Theſe were te- 
nants in military ſervice, and men of 
truſt and reputation. Brady's Anfwer 
to Petyt, p. 39. 

(a) Intra et extra reg num 
Anglia. Theſe words are particular; 
for they deviate from the general prin- 
ciples of the feudal law, and were 


highly advantageous to William. By. 


the feudal law, no vaſſal was obliged 
to ſerve his lord in war, unleſs it was 
defenfve, or one he thought 3 juſt 
one ; nor for any territories belonging 
to his lord which were not part,of the 
ſrigniory of which. he held; but this 
would rot eſfectually ſerve for the de- 


fence of William. He was Duke of 
Normandy, which he held fromFrance ; 
and he knew the king of that country. 
was jealous of the extraordinary 
acceſſion of power he had gained by 
his new territorial acquiſition, and 
would take every occafion, juſt or un- 
juſt, of attacking him there z in ſhort, 
that he muſt be always in a ſtate of 
war, Such an obligation on his te- 
nants, of ſerving Evzxy WI IIR, 


was of the higheſt conſequence for 


him to obtain: nor was it difficult; 
as moſt of them alſo had eſtates in 
Normandy, and were by ſelf-intereſt 
engaged in its defence. 

{b) Willichmo domino ſuo, not "Ts 
not the oath of allegiance as king, but 
the oath of \ from a tenant. 

(6) Figeles. T is is the very tech, 
nical word of the feudal law for 3 


O 4 


"6 dong 


"1 
Tax HISTORY ar THE, 


« hent et facere tenentur, et prout ſtatutum eſt eis et ils a nobis da- 
a tum et conceſſum jure hæreditario impertum per commune conciti= | 
« um totius regni nigftrt prædicti.“ 4 

« We will and firmly command and grant that all freemen of the 
4% whole monarchy of our aforeſaid kingdom lay have and hold their 
« lands and poſfeſſions well and in peace, free from all unjuſt exactiong 
Land taillage; ſoas nothing be exacted or taken, ſave their free ſervi- 
& ces, which of right they ought and are bound to perform. to us, and 
« az it was appointed to them, and given and granted to them by us 
« 28a perpetual right of inheritance + council of the whole 
„Kingdom.“ | 

L. 58 „ Statuimus etiam et krmiter præcipimus ut eee 
t et barones, et milites, et ſervientes (4), et univerſi iberi homines 
** totius regni noſtri prædicti habeant et tencane ſe ſemper bene in ar- 
% mis et in equis ut decet et opartet, et quod ſint ſemper prompti et 
« bene parati ad ſervitium fuum integrum nabis explendum et peragen · 
« dum cum ſuper opus adfuerit, ſecundum q uod nobis debent de feo- 
dis et tenementis ſuis de jure facere, et ſicut illis ſtatuumus 
*© commune concilium totius regni noſtri prædicti, evils: dedimu 
«et conceſhmus i in feodo jure hæreditario (+ ).” 

« We ordain alſo, and firmly command, that all earls, ee 
« and knights, and ſervants, and all the fredmen of our whole kivg- 
« dom aforeſaid, hall always be fitted with horſes and arms as they 
% ought to de, and always ready and well prepared to perform their 
„% whole ſervice to us when there ſhall be need, according to what 
« they ought by law.to do to us, by reaſon of their fiefs and tenements, 
„ and ag we have ordained to them by the common touncilof our 
« whole kingdom aforeſaid, and have given and granted to them in 
fee in hereditary right.” 

L. 59. Statuimus etiam et krmiter præeipimus ut omnes liberk: 
% homines Y? RI noſtri predieti kor fratres conjurati ad mo- 
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the recent example of the French Un- | 
tion; which had gradually ſurrendered 


. lower ſoldiers 
not knighted, who had not yet got 


lands, but were quartered on the Ab- 
beys. Others are of opinion, that by 
ſerwientes are meant thoſe who held by 
grand or petit ferjeanty. 

„(e) This 'new policy ſeems not to 
have been impoſed by the Conqueror, 
but nationally and freely adopted by 
the general afſembly of the whole 
realm, in the ſame manner as other na- 
tions of Europe had before adopted it, 
upon the ſame principle of ſeli-ſecu · 
rity. And, in n oy had 


up all its allodial'or free lands into the 
king's hands, who reftored them to 
the owners} a8 # or feud, to 
be held to them and fych of their heirs: 
as they had previouſly nominated ty 
the king. - 

(f) Liberi bomines:— The freemen 


in this law are the ſame as thofe men- 


tioned before ; fuch as held in miſttary 
thoſe were called milires : ſornetimes 
e 
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** narchiam) noſtram etadr um poſtrum pro viribus ſuis et facultatibus 


contra inimicos pro poſſe ſu ug 4 oh et viriliter ſervandum, pa- 
te cem et dignitatem corone noſtræ integram obſervandam et ad judici- 
tum rectum et juſtitiam con ſtanter omnibus modis pro poſſe ſuo ſine 
* dolo et ſine dilatione facigydam, Hog decretum ſancitum eft in 
11 ciyitate London,“ #5 

a We ordain alfo and firmly command, that In kreemen of our 
1% hole kingdom aforeſaid be ſworn brothers,” manfully to preſerve 
* and defend our monarchy or government, and our kingdom, with 
«all their power, orce, and might, againſt enemies, and keep entire 
te the dignity and peace of our crown, and to give right judgment, 
and conſtautly to do juſtice by alt ways and means, according to 
e their power and ability, without frayd or _ Tun we was 
4 enacted in the city of London. n 

I. 63. U Hoe quoque precipimus ut bee et teneant legem 
« Edwargi regis (g) in omnibus rebus, adauctis bits quas onflirainges 
« (b) · ad. utilitatem Anglorum. 

« This we alſo command, that all our ſubjefts have and enjoy the 
« laws of king Edward in all things; with the addition of thoſe which 
% we have appointed for the benefit of the Engliſh,” 
Me- Juſtice Blackſtone and Docter Sullivan differ as to the time 
when William introduced the feydal ſyſtem, the former 7 
it to Have been in the twentieth, and the latter in the fourth year of 
his reign, It was probably in the twentieth ().“ 

On the whole, it is probable that William introduced into England 
che feudal law which he found eſtahliſed in France and Normandy, 
and which, during that age, was the foundation both of the ftabili 
and of the-diſorders in moſt of the monarchical governments of Eu- 
rope. It is not a little remarkable, that in tracing the great lines of 
the Mexican conftitution, an image of feudal policy, in its moſt rigid - 
form, riſes to view, In truth, its ſpirit and principles ſeem to have 

rated in the new world in the ſame mauner as in the ancient. 

r. Robertſon, Hiſt. Amer, 2 V. 280, 


, 


the other ; they were very, different with reſpe& to ſuch of them as did 
from our ordinary freeholders at this not claſh with his deſigns, he now 
day. Anſwer to Petyt, p. 38, 39. again confirms them, adding thereto 
Gloſſary, ee. the above laws and ſome others. 
According to Sullivan, they were (5) The word conflituimur" implies 
* the Saxon freeholders, and the 

tenants of the church, who now 

were ſubjected to knight's ſervice.” benefit of the Engliſh laws. ' Lyt. 

(g) Legem Edwardi regis — William Hiſt, Hen. II. 8vo. x v. 464 468. 

at his coronation ſwore to obſerve the (i) Seld. pref. Kad. 5; Mad. Excheq , 
PO It Oy, Tho top 6. in marg. Wright's Tem. 52. | 
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\ And note, that theſe laws wert not impoſed ad Wbitm 
regis, but they were ſuch as were ſettled per commune cone. 
cilium regni 3 and poſſibly at that very time, when twelve 
out of every county were returned to aſcertain the Cons, 
feſſor's laws, as before is mentioned out of Hoveden-. Which 
appears to be ASSUEFICLENT AND*'EPFECTUAL'A PANUTA-" 


aur A BYE WAs HELD m Ener U 1 1 b 5 
Sens 035 ö * 
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£43 The hudent will 624 + peminent ; accolnte the alterations of 
eur laws under the reigs of William the firſt; in the laſt chapter 
of the fourth volume of Mr. Juſtice Blackſtone's Commentaries . 
The Jaws of William in «he: Norman language, with the Latin 
tranſlation of Dr. Wilkins, as alſo an Engliſh one, with notes and 
references, were ſome time ſince publiſhed, by Mr.Lelbam, in * 

iRtjonary; af the Norman Language. 

. Ts ena the laws of Edward the Confeſſor, — Gat Wits. 

m ſummoned twelve men from eyery county; and this Sir Mat - 
thew Hale will haye to be * ſuſhcient and effect ual a parliamem k 
«as ever was held in England.“ With every deference bo, his authority, 
it is a preheuded that thoſe welye men were not members of the 
legiflature. ' If they, were, how came they afterwards to be diſcon - 
unued till the time. of Henry he third, in prom reign we fouſt 
find any agcpunt of the Fommons,? It is more Cy rt: hat 

they 1 were ſummoned on a particular occaſion, 29d. particular 
purpoſe, which none but themſelves could ar wer. Wylie, on 
Aĩs coronation, d worn to gov ern by the laws af Edward the 
Confeſſor; ſome of which had been reduced into Writing, but the 
greater part conſiſted of the cola} cle the realm. Hav- 
ing diftributed the confifcations ameng his followers, foreigners' and 
firangers to thoſe laws and cuſtoms, it of courſe became neceſſary to 
afcertain them ; 3 to effect which he ſummoned twelve Saxons Han 
every county. * That they were not legiſlators is evident from this, 

that wen William wanted to revive the Paniſh klaus, laws ich 
bad been ab: liſhed by the Confeſſor, but which, were ſome what 
fimilar to the Norman mode of juriſprudence, they prevailed againſt 
| him; not by refuſing their conſent, bus by intreavy and adjuration. 

Tuey intreated him by their tears and their prayers, and adjured 
him by the ſoul of Edward his benefactor. 

Who were the conſtituent members of the great eue led parlia- 
ments of this period, is 2 queſtion which has deen differently ans 
fwered and . warmly. agitated (4). That all archbiſhops, bilbops, 
abbots, priors, earls, and barons, wha held each an entire © barony 


' {15 Petyr's Rights of the Commons Dr. Frady*: Dad, Sc. &c. 
afferted, Jan. Ang]. * Nova, 


in me- 
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B all which it is apparent, firſt, that William I. did not 
pretend, nor indeed could he pretend, notwithſtanding this 


immediately of the king in capite, were conſtityent members of 
theſe great councils, has never been denied, and needs not beproved, 
Befides thoſe great ſpiritual and temporal barons, there were many 
others who held ſmaller portions of land, as one, two, three or four 
knights fees, immediately of the king, by the ſame honourable 
tenure with the great harons ; who were alſo members of the great 
councils of the kingdom, and were commonly called the leſſer barons, 
or free military tenants of the crown. Among many evidences which 
might eaſily be produced of this, the fourteenth article of the Great 
Charter of king John is one of the moſt decifive, and ſeems to be 
ſufficignt. “ To have a common council of the kingdom, to aſſeſs 
1% an aid otherwiſe than in the three foreſaid caſes (J), or to afſeſs a 
« ſcutage, we will cauſe to be ſummoned the archbiſhops, biſhops, 
&* earls, and greater barons, particularly by our letters; and beſides, 
+ we will cauſe to be ſummoned in general, by our ſheriffs and bailiffs, 
all thoſe who hold of us ix capite.” But beſides all theſe great and 
ſmall barons, who, by virtue of their tenures, were obliged, as well 
as entitled, to fit as members in the great councils of the kingdom; 
our hiſtorians of this period ſometimes ſpeak of great multitudes of 
people, both of the clergy and laity, who were preſent in ſome of 
thoſe councils (zz). Eadmerus, the friend and ſecretary of arch- 
biſhop Anſelm, thus deſcribes the perſons aſſembled in a great coun- 
cil at Rockingham, A. D, 1095, to whom his patron made a ſpeech, 
„ Apſelm ſpoke to the biſhops, abbots, and princes or principal men, 
and to a numerous multjtude of manks, clerks, and laymen ſtanding 
by ().“ By the biſhops, ahþots, and princes, we are certainly ta 
underſtand the ſpiritual and temporal barons, But who are we 
to underſtand by “ the numerous multitude of monks, clerks, and 
% laymen ſtanding by?“ Were they members of this aſſembly, or 
were they only ſpectators and by-ſtanders? If by the multitude of 
thoſe clerks and laymen, the hiſtorian did not mean the leſſer 
barons, it is highly probable that they were only ſpectators. We 
are told by ſeyeral contemporary hiſtorians, that the great councils of 
the kingdom in thoſe times were very much incommoded by crouds 
of ſpectators, who forced their way into their meetipgs. One of 
the hiſtorians thus deſcribes a great council held by king Stephen ; 
* The king, by an edict, publiſhed through England, called the 


© * (1) Thele three foreſaid caſes were, due by tenure. PPE 
make his eldeft ſon a knight;to marry (m) Spelman. Concil. 1. 2. p. 33, 
is eldeſt daughter; to redeem his own (=) Eadmeri Hiſt, p. 26 
perſon ; in all which caſes, aids were 
| rulers 
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nominal. conqueſt, to alter the laws of this kingdom with- 

out common conſent in commuui concilis regui, or in 
parliament. And, ſecondly, that if there could be any pre- 
tence of any ſuch right, or if in that turbulent time ſome- 
thing of that kind had happened; yet by al thoſe ſolemn 
capitulations, oaths, and conceſſions, that pretence was 
wholly avoided, and the ancient laws of the kingdom ſettled, 
and were not to be altered, or added unto, at the pleaſure 
af the er WITHOUT CONSENT IN PARLIAMENT; 


ty thi ſeventeenth year of. his reign, or, as ſome ſay, 
the. fifteenth, he began that great ſurvey recorded in two 
þooks, called the Great Doomſday Book, and Little 
Doomſday Rook, and finiſhed it in the twentieth year 
"nw reigns” anno Domini 00e (e) as ' appears by the 

learned 


A 


() At the end of Doomſday hand. Mad. Exch. 1 v. 296. 
Book the date, or year, viz. Wright's Ten. 52, 53. 
e is written in W N coeval 1 5 co 


mer the churches, and the chiefs of the bn to a council ax? 
London. All theſe coming thither, as into one receptacle, and the 
Pillars of the churches. being feared in order, and the vulgar alfa 
forcing themſelves in on all hands, confuſedly and promiſcuouſſy, 
2s uſual, many things were uſefully propoſed, and happily tranſ- 
a&eq;' for rhe benefit of rhe church and kingdom ().“ In a great 
countil held at Weſtminſter, May 18, A. D. 1127, the ſpectators, 
vhs ate ſuid to have been innumerable! were fo outrageous, that they 
interrupted the buſineſs of the council, and prevented ſome things 
from being debated (). Upon the whole, i it ſeems to be almoſt 
certain, that though great numbers of people of all ranks, prompted 
by pohrical curiofiry, or intereſted in the affairs which were to be 
debated, attended the great councils of the Kingdom in this period, f 
none were properly members of the "councils bur thoſe deſcribed in 
che Oreat Charterof king Gs viz. the ſpiritual and temporal darons, 


poke . Gefta, Stephani Regis, apud (2) Spetwan, Concil.l. 2. p. 35. 
P-. 932+ | 1 


g wha 


* 
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learned preface of Mr. Selden to Eadmerus, and indeed by 
the books themſelves z the original record of which is ſtill 
extant, remaining in the cuſtody, of the vice-chamberlains 
of his majeſty's exchequer. This record contains a ſurvey 
of all the ancient demeſne lands of the kingdom, and con- 
tains in many manors, not only the tenants names, with 
the quantity of lands and their values, but likewiſe tlie 
number and quality of the reſiants or inhabitants, with 
divers rights, privileges, and ' cuſtoms claimed by them. 
And being made and found by verdict, or preſentment, of 
juries, in every hundred, or diviſion, upon their oaths, there 
was no receding from, or avoiding, what was written in this 


record. And therefore, as Gervaſius Tilburienſis ſays, page 


41. © Ob hoc nos eundem librum judiciarium nominamus z 
te non quod in eo de propoſitis aliquibus dubiis feratur 


© ſententia, ſed quod ab eo ſicut ab ultimo die judicii non 


te licet ulla ratione diſcedere. [M} 
| | | An 


1 


who were perſonally ſummoned ; and thoſe who held ſmaller parcels 
of land than baronies, immediately of the king, by knight's ſervice, 
who were ſummoned ediQally by the . of their reſpeQive 
counties (r). 


(CMI The bock called Doomſday proves the great and eee 
genius, and does honour to the memory of William. It was bes 
gun in the year 1081, and was a general ſurvey of all the lands 
in the kingdom; their extent in each diftrift ; their proprietors, 
tenures, value; the quantity of meadow, paſture, wood, and 


arable land; which they contained; and in ſome counties, the 


number of tenants, cottages, and flaves of all denominations, 


| who lived upon them. He appointed commiſſioners for this 


purpoſe, who entered evety particular in their regiſter by the ver- 
dict of juries and after a labour of sIx YEARS (for the work 
was ſo long in finiſhiog) brought him an exact account of all 
the landed property of his kingdom. Chron. Sax. 190, Ingulf. 
79+ | Chron, T. Tykes, 23. H. Hunt. 370. Hoveden, 460. 


- (1) Hen, Hiſt, 3 v. 345- As 
. M. Weſt, 


\ 
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Ann thus much ſhall ſuffice touching the fifth general 
head; namely, of the progreſs. made after the coming- in of 
M. Welt. 229. Flor. Wigorn. 64. Chron, Abb. St. Petri de 

Bungo, 31. M. Paris, 8. The three northern counties, Weſt- 

morland, Cumberland, and Northumberland, were not tompre- 

hended in this ſurvey, on account of their wild, uncultivated fitua- 
tion. This monument; called Doi aN Bec, the moſt valuable 

piece of antiquity poſſeſſed by any nation, is ſtil -preſerved in the 

exchequerz and tho' only ſotne extracts of it have hitherto been pub- 

liſhed, yet it ſerves to illuſtrate to us in many particulars, the ancient 

fate of England. Alfred had finiſhed a like furvey of the kingdom 

in his time, which was long kept at Wincheſter; and which proba - 

bly ſerved as a model to William in this undertaking. 

Mr. Madox in his Hiſtory of the Exchequer (s) ſays,** the great and 
memorable ſurvey of the lands holden in DEMEANE within this 
realm, which was finiſhed in the year 1086, and i called DOMESLAY- 
BOOK, ſheweth under the title TERRA REG1S, what and which 
the demeaties of the crown were, ät that tine, and in the time of 
king Edward the Confeſſor: and hath been ever fihce connted the 
great index, to diſtinguiſh the king's demeanes from his eſchears 
and other lands, and from the lands of other men.“ It is generally 
known, that the queſtion ** whether lands are ancient demeſne or 
not?“ is to be decided by the DoMEsDAyY of William I. from 
whence there is no appeal; and it is a book of that authority, that 
even the Conqueror himſelf ſubmitted ſome caſes; wherein he was 
concerned, to be determined by it, See before note [G] on this 
chapter. 

It may be neceſſary to notice ſome conjectures reſpeAig the 
etymon of the word DpouESs DAV. Many have ſuppoſed it to allude 
to the final day of judgment. Hammond apprehends, that the 
addition of DAY to this DOME-BOOK, was not meant with any allu- 
ſion to the final day of judgment, but was to ſtrengthen and confirm it x 
and fignifieth the 1uDICIAL DECISIVE RECORD, of, BOOK QF: 
DOOMING JUDGMENT AND JUSTICE. But the Obſerver on our 
Ancient Sratutes goes farther : © The eommon etymology of the word 
DOMESDAY, (ſays Barrington) in which all the Gloſſaries agree, 
viz. the compariſon of it to the day of judgment; never appeared 
to me ſatisfactory : if this whimſical account of the name was 
the real one, the Latin for it would be DIES JudDien ; where- 
a8, in all the old Chronicles, it-is ſtiled either LIBER JUDICIALTS, 
or CENSVAL1s. Bullet, in his Celtic Dictionary, hath the word 
don, which he renders Sexr, Scignewr, and henee the Spaniſh 
work DON x ; as alſo the words DEYA and DEIA, which he 3 


(+) Vol. I. 256, 


_ 
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king William, relating to the laws of England, their eſta- 
. If any one be minded 

$4.23 to 


a PROCLAMATION; AVERTISEMENT 2 Domeſday therefore 
may ſignify the lord's or king's advertiſcment to the tenants who 

hold under him, and this ſenſe of the word agrees well with part 
: of the contents of this famous ſurvey. See likewiſe Upton' s 
notes on b. 1. canto vii. ſt. 26. of Spenſer's Facrie Queen, where 
he produces inſtances of the word Dave ſignifying judgment; 

and DAYES-MAN, an arbitrator or, judge. In the north of 

England, an arbitrator, or elected judge, is. vſually termed 4 

dies-man, or days-man: and Dr, Hammond faith, that the 

word Day ia all idioms ſigniſies judgment, © In a petition to the 

« king in parliament, by the treaſurer and barons of the exchequer, 

© they certify with regard to the manor of Tring in Hettfordſitre, 

„ Iuvenimus in libro veſtro qui vocatur Domeſday, &c.“ 6 Edw. 1. 

A. D. 1278. amongſt the collection publiſked by the munificence 
of parliament (. 

- Camden calls this book Gulielmi tibrum cenfunlens the tax book. of 
king William; it was alſo called Magna Rolla Winton. The dean 
and chapter of York have a regiſter: tiled Domeſday ; ſo hath the 
biſhop of Worceſter ; and there is an ancient roll in Cheſter-cafile 
. called Doomſday-Roll. 

That the reader may have ſome idea of the manner of entering the 
lands in this book, I have ſeleQed the following inſtances. 

« Fafefſa Terra Regis Dimid. Hundred. de Witham. Witham tenuit 
'* Haroldus t. R. E. pro maner. et pro 5 hidis: tunc ar villan. modo 
183 tunc g bordar. modo 10; tunc 6 ſervi, modo g z. tunc 23 ſocbe- 
© manni, et modo ſimiliter; tunc inter totum valebat 10 lib. modo 20; 
©« ſed'vicecomes inter ſuas conſuetudines et placita, de dimid. hundred. 
© recepit inde 34 lib. et 4lib. de gerſuma. In hoc manerio adjacebant 
t. R. E. 34 liberi homines, qui tunc reddebant 10 fol. de conſuetu- 
« dine et 11d. Ex illis tenet Ilbodius 2, de 45 acr. et val. 6 fol. et 
u redd. maner. ſuam conſuetudinem. Tedricus Pointel 8, de dimid, 
hid. et 22 ger. dimid. reddentes conſuernd. Ranulph Piperel o, 
de 2 hid. et 45 acr. non reddentes conſuetudinem. Willielmus Groſſe 
* 5, et unus tantum reddit conſuetudinem, et val. 3 lib. 13 f. Rad. 
* Baignard 6, et unus reddit conſuetud. et val' 20 ſ. Haig dapifer 2. 
de dimid. hid, et val. 20 ſ. Goſcelinus Loremarius habet rerram 
% unius, et non reddit conſuct. &c. Modo n hoc manerium 
« Petrus vicecomes in manu regis.” 

Thus in Engliſh : „Effex [title in the top of oy leaf}; the King' $ 
„Land;“ and before the particular manor or town, the hundred 
ma which it Kev i noted, as here, * The Half Hundred of Witham, 


t) Bar. on Stat. 270. 


Harold 
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to ſee what this prince did in reference to eocleſiaſtics; 


eee eee 
5 Selden 


4 Harold held Witham, 8 of king Edward; for « manor 
0 and for ; hides. Then there were twenty-one villains, now fif- 
„teen [or they recorded what was i Edward the Cotifeſfor's time, 

© as well as in that of the Conqueror] ; then there were nine he's 
dars, now ten; then 6 ſervants or ſlaves, how g ; then there were 
@ twenty-three ſochemans, now the ſame number; then the whole 
« was valued atten pounds, now twenty pounds. But the viſcount, 
10 or ſheriff, received from the half hundred, for his cuſtoms, and 
4 mul&ts, or forfeitures, thifty-three pounds; and four pounds for 
fine or income: In this manor; or belonging to this manor, or in 
U the bounds of this manot; there were in the time of king Ed: 
u ward thirty-four freemen, which then paid an accuſtomable rent 
© of ten ſhillings and eleven pence. Of theſe, Ilbode holds two, 
* which had forty-five actes, and they were worth to him fix ſhil- 
4 lings, and pald their old rent to the manor. Tedric Pointel holds 
„eight, who had half a hide; aud twenty-two acres and à half; 


paying cuſtom or old rent. Ranulph Piperel holds ten, who had 


& two hides and forty-five acres, which paid no cuſtem of old rent. 
„William Grofſe holds five, and only one of them paid cuſtom; 
„and were worth to him three pounds thirteen ſhillings (by 
* the Fear is to be underſtood in all theſe ſums). Ralph Baignard 
% holds fix, and one paid cuſtom ; they were worth twenty ſhillings. 
„% Hamo, the ſewer or ſtewatd, holds one, who had half a hide, and 
„was worthto him twenty ſhillings. Goſcelin Loremar hath the land 
* of one, and pays no cuſtom, Peter the rifcount, or ſheriff, keeps 
this manor in the king $ hand.” 


Eſſeſſa Terra Regis Hund. de Beventre. need 
„Aus t. R. E pro 1 maner. et pro 10 hid. Tunc 41 villan. modo 403 


bs ſewp. 41 bordar. et 6 ſetvi, et 2 car. in dominio; tune 41 car. homi- 
* num, modo 40; ſylv. Id. porc. e. aer. prati ʒ mod. molen. et 2 runc. 
et 20 animalia, et x60 pore. et 26g, ov. Huic maner. adjacebant 4 lib. 
„ homines, de 4 hidis, t. R. E. reddentes conſuerudinem z- mods ten- 
% hid. Rob. fil. Corbutiouis, Hugo de Montafori quartam hidam; 
« et non reddidere conſdetudinem eſſe quo eas habuere, c. Hoc 
„ maner. val. t. R. E. 36l. modo 40 ; et Petrus vicecomes inde tecepit 
« gol. de cenſu, et 10l. de gerſuma. 

Thus in Engliſh : “ Eſſex {title as before] ;- the King's Land ; 
« the Hundred of Beventre. Harald held Haveringe, in the 
time of Edwatd the Confeſſor, fot one manor and ten hides. 


„Then there were forty-one villains, now  fotty ;. there wete 


“e always forty-ohe bordars, and hx ſervants or Haves, and 
* two carucates in demeſne, or the lord's lands; there were 


% forty· ne carucates among the men or tenants, now for- 


4 75 weed ſufficient for five hundred hogs, one hundred acres of 
„% meadow, 


* 
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Selden upon it; eſpecially page 167, 168, Kc. where he 
{hall find how this king divided the * conliſtory f 
Vox. I. F | from 


1. meadow ; now one wit, and two warking:foifzs; or PICTON 
« and ten young growing beaſts, one hundred and ſixty wy and 
&« two hundred and ſixty-nine ſheep. To this manor there be- 
10 1 four freemen, who had four hides in the time of Edward 

© the Confeſſor; paying an accuſtomable rent. Now Robert, ſon of 
&© Corbutio, holds three of thoſe hides, and Hugh Montfort the 
4 fourth, aud have paid no rent ſince they held them. This ma- 
nor was worth thirty-ſix pounds; now forty ; and Peter the viſ- 
** count, or ſheriff, receives from. it eighty pounds for rent, and 
de ten pounds for an income or fine. 

The contents of Or ag ate ſummed up in the following 


verſes— 


Quid deberetur ſiſco, quæ, quanta tributa, 
Nomine quid cenſus; quæ vectigalia, quantum 
Quiſque teneretur feodali ſolvere j jure, 

Qui ſunt exempti, vel quos angaria damnat, 
Qui ſunt vel glebæ ſervi, vel conditionis, 
Quove n e patrono jure ligatur. 


This book is ſtill remaining, fair and legible; conſiſting of two 
volumes, a greater and a*leſs; the greater comprehending all the 
tounties of England, except Northumberland, Cumberland, Weſt- 
morland, Durham, and part of Lancaſhire, which were never ſur- 
veyed ; and except Eſſex, Suffolk, and Norfolk, which are com- 
prehended in the leſſer volume. It was formerly kept under three 
different locks and keys; one in the cuſtody of the treaſurer, and 
the others of the two chambertains of the exchequer. It js 
no depoſited in the chapter-houſe at Weſtminſter, where it may be 
conſulted, on paying the proper officer a fee of 6s, and 8d. for à 
ſearch, and 44. per line for a tranſcript. 

The meritorious induſtry of modern times has applied itſelf 
to a ſimilar ſurvey of one part of the kingdom, and will, it is 
hoped, in the end; embrace the whole of it. Sir John Sinclair, in 
the year 1791, publiſhed a Statiſtical Account of Scotland; of which 
it has been ſaid, * that no publication of equal information and 
4% curioſity has appeared in Great Britain fince Doomſday-Book F 
© and that from the ample and authentic facts which it records, it 
% muſt be reſorted to by every future ſtateſman, philoſopher, and 
divine, as the beſt baſis that has ever yet appeared for political ſpecu-- 
lation.“ On a fimilar, though more confined ſcale, is Mr. Lyſons“ 


66 Hiſtorical ; 
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from the county court, and how he reſtrained the clergy 
and their courts from exerciſing eccleſiaſtical juriſdiction. 
upon tenants in capite (u). 


(2) Blac. Com. 4 v. 415, 416. and ſee note [H] on this chapter. 


* Hiſtorical Account of the Towns, Villages, and Hamlets, within 
„% Twelve Miles of London.“ 

* For farther particulars concerning Domeſday-Book ſee Spelm. Gloſſ. 
d verbum Domeſdei, Seld. Pref. ad. Eadm. 3, 4. , Gerv. de Tilb. 
Dial. de Scace. I. 1. c. 16. Ingulf. Hiſt. int. Script. poſt Bedam, 
908, 90g. Alſo an account of it printed by order of the Antiq. Soc. 
in 1756, and Grofe's Antiq. of England and Wales. There is 
an extract from Doomſday-Book in the type projected by Mr. 
Nichols, and in which that valuable record has been ſince * 


in — $ — of Thetford. 
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Concerning the parity or fimilitude of the laws of England 
and Normandy, and the reaſons thereof, - 


s THE great ſimilitude that in many things appears be- 
tween the laws bf England and thoſe of Nor- 
mandy, has given ſome occaſion, to ſuch as conſider not 
well of things, to ſuppoſe that this happened by. the power 
of the Conqueror, in conforming the laws of this kingdom 
to thoſe of Normandy ; and therefore will needs have it, 
that our Engliſh laws till retain the mark of that conqueſt, 
and that we received our laws from him, as from a con- 
queror : than which aſſertion, as it appears even by what 
has before been ſald, nothing can be more untrue. Beſides, 
if there were any laws derived from the Normans to us, as 
perhaps there might be ſome, yea poſſibly many; yet it 
no more concludes the poſition to be true, that we received 
ſuch laws per modum conqueſiis, than if the kingdom of 
England ſhould at this day take ſome of the laws of Per- 
ſia, Spain, Egypt, or Aſſyria, and by authority of parlia- 
ment ſettle them here: which though they were for their 
matter foreign, yet their obligatory power, and their for- 
mal nature or reaſon of becoming laws here, were not at all 
due to thoſe countries, whoſe laws they were; but to the 
proper and intrinſical authority of this kingdom, by which 
they were received as, or enacted into, laws. And therefere, 
as no law that is foreign, binds here in England, till it be 
received and authoritatively engrafted into the law of Eng- 
| . land; 
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laws before us (4). 


Bur as to the matter itſelf, I ſhafl conſider, and enquire 
| of the following particulars, VIZ. 


1. How long the kingdom of bt my ducky of 
3 ſtood in cox ume ONE governor. 


2 Wway evidence we have touching the laws. of Nor- 
ky and of their agreement with ours, 


3. WHEREIN: conſiſts that parity, or Ne a the 


| D Norman laws. 


* * Wheat: might be reaſonably judged to be the akon 
and foundation. of that likeneſs which is to be found be- 
| tween =o laws of both countries. 


(a) That there wks à very 
great fimilarity between the laws 
of England and of Normandy, 
ſoon after the conqueſt, is unde- 
niable. This fimilarity doth not 


ſubſiſt only in matters of eſſential 
Juſtice, but in the rules of deſ- 


cents in the terms of limitations 
in the forms of writs, and in 
other things of an indifferent 
nature, which could neither have 
ariſen from neceſſity, nor have 
fallen out by accident. The only 
queſtion is, how this ſimilarity was 
produced, Whether by the expor- 
tation of the Engliſh laws into Nor- 
mandy, or the importation of rhe 
Norman laws into England? Some» 


thing of both might have happen« 
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land; ſo there is no reaſon in common prudence and un- 
derſtanding for any man to conclude, that no rule or me- 
thod of juſtice is to be admitted in a kingdom, though ne- 
ver ſo uſeful or beneficial, barely upon this account, — that 
another people entertained it, = made it a part of their 


ed in the courſe of time; but in the 
reign, of William I. it is evident, 
(however Sir Matthew Hale 
doubted it) both from the nature 
of things, and the concurrent 
teſtimony of hiſtorians, that the 
current of laws and cuſtoms ran 
ſtrong from Normandy into Eng- 
land. Eadmeri Hiſt. 6. But 
notwithſtanding the changes 
which were made in the ancient 
conſtitution, in the. government 
and laws of England, by the con- 
queſt, it muſt not be imagined that 
they were quite deſtroyed. This 
was ſo far from being the caſe, 
that many of them were preſerv- 
ed and even adopted by the Con- 
queror, Vide cap. v. 


FinzsT, 
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Fus, touching the conjunction Some one governor f 
England and Normandy. - | 


We are to know, da the kingdom of England =p 
duchy of Normandy were de fats, in conjunction, under. 
theſe kings, viz. William I. William II. Henry I. king 
Stephen, Henry II. and Richard I. "who, dying without 
iſſue, left behind him Arthur, earl of Britain, his nephew, 
only ſon of Geoffry earl of Britain, ſecond brother of 
Richard I.— and John the youngeſt brother to Richard I, 
who afterward became king of England by vusuRPING the 
crown from his nephew Arthur. But the princes of Nor- 
mandy ſtill adhered to Arthur, —“ ſicut domino ligeo ſuo 
<« dicentes judicium & conſuetudinem eſſe illarum regionum 
« ut Arthurus filius fratris ſenioris in patrimonio ſibi debito 
& hæreditate avunculo ſuo ſuccedat eodem jure quod 
* Gualfridus pater ejus eſſet habiturus "0G Richardo de- 
“ functo ſupervixiſſet. 


' AND therein they ſaid true, and the laws 'of England 
were the ſame, Witneſs the ſucceſſion of Richard II. to 
Edward III. Alſo the laws of Germany and the ancient 
Saxons were accordant hereunto. And it was accordingly: 
decided in a trial by battle (5), under Otho the emperor, 
as we are told by Radulphus, de Dicets ſub anno 945. 
And ſuch are the laws of France'to this day; vide Chopi- 
mus de Domanio Francie, lib. 2. tit. 12. And ſuch were 
the ancient cuſtoms of the Normans, as we are told by the 
Grand Coutumier, cap. 99. And ſuch is the law of Nor- 


(5) This ſpecies of trial is of 
great antiquity, but much diſ- 
uſed; though 1/7 in force if the 


parties chuſe to abide by it. Blac. 


Com. 3 v. 337. It was intro- 
duced in Engiand by William the 
Conqueror. LL. Will. cap. 68* 
Sce note [I] on chap. v. In 


E.4 


what caſes uſed, ſee Black. Com. 
ibid. and 4 v. 346. Barring. on 
Stat. 202, 294. For the founda- 
tion and univerſality of this mode 
of trial, conſult Dr. Robertſ. 
Hiſt, Cha. V. 1 v. oct. 62. Teq. 
It was authorized by the ecclefi- - 


aſtics, Id. 35y 
mandy, 
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mandy, 108 cf the iſles of Jerſey and Guernſey, which 
| ſome time were parcel thereof, at this day, as is agreed by 
Terrier, the beſt expoſitor of. their cuſtoms, lib. 2, cap. 2, 
And ſo it was” adjudged, within my remembrance, in the 
iſle of Jerſey, in a controverſy there, between John Per- 
chard and John een for the goods and eſtate of Peter 
Perchard. 


Bur nevertheleſs, John the uncle of Arthur came by 
force and power, et Rotomag um gladio ducatiis Normanniæ 
tc accinttus eft per miniflerium Rotomagenſis archiepiſcopi, as 
Matthew Paris ſays; and ſhortly after alſo uſurped the 
crown of England, and impriſoned his nephew Arthur, who 
died in the year 1202, being, as was ſuppoſed, murdered by 
his ſaid uncle. Vide Matthew Paris, in fine regni regis Rici? 
primi, and Walſingham in his Ypodigma Neuſtriæ, ſub codem 


anno 1202 (6), 


(5) Mr. Hume, in treating of 
the death of this unhappy prince, 
obſerves, that the circumſtances 
which attended this deed of dark- 
neſs were, no doubt, carefully 
concealed by the actors, and are 
variouſly related by hiſtorians : 
but the moſt probable account is 
as follows. The king, it is ſaid, 
firſt propoſed to William de la 
Brave, one of his ſervants, to 
diſpatch Arthur ; but William 
replied, that he was a gentleman, 
not an aſſaſſin ; and poſitively 
refuſed compliance, Another 
inſtrument of murder was found, 
and was diſpatched with proper 
orders to Falaiſe ; but Hubert de 


Bourg, chamberlain to the king, ; 


| and conſtable of the caftle, feign- 
ing that he himſelf would exe - 


cute the king's mandate, ſent 


Axg 


back the aſſaſſin, ſpread the re- 
port that the young prince waz 
dead, and publicly performed all 
the ceremonies of his intermenr : 
but finding that the Breton 
yowed vengeance for the murder, 
and that all the revolted barons 
perſevered more obſtinately in 
their rebellion, he thought it 
prudent to reveal the ſecret, and 
to inform the world, that the 
duke of Brittany was ſtill alive, 
and in his cuſtody, This diſco- 
very proved fatal to the young 
prince. John firſt removed him 
to the- caſtle of Rouen, and, 
coming in a boat, during the 
night-time, to that place, com- 
manded Arthur to be brought 
forthto him. The young prince, 


- aware of his danger, and now 


more ſubcued by the continuance 


of 
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Ay to countenance his uſurpation in Normandy, .and 
to give himſelf the better pretence of title, he by his power 
ſo far prevailed there, that HE OBTAINED A CHANGE OF 
"THE LAW THERE, purely to ſerve his turn, by transferring 
the right of inheritance from the ſon- of the elder brother 
to the younger brother; as appears by the Grand Coutumier, 
cap. 99. But withal, the gloſs takes notice of it as an 1N- 
NOVATION, and brought in by men of power, though 5 
mentions not the particular reaſon, which was as aforeſaid. 


Tus king of France, of whom the FEA of Normandy 
was holden, highly reſented the injury done by king John 
to his nephew Arthur; who, as was ſtrongly ſuſpected, 
came not fairly to his end. He ſummoned king John, as 
duke of Normandy, into France, 'to give an account of 
his actions; and upon his default of appearing, he was by 

king Philip of France forejudged of the ſaid duchy. Vide 
Mat. Paris, in initio regni Fohannis. And this ſentence was 
fo effectually put in execution, that in the year 1204, Mat. 
Paris tells us, © tota Normannia, Turania, Andegavia, & 
« PiCtavia,cum civitatibus & caſtellis & rebus aliis præter Ru- 
« pellam, Toar, & Mar. Caſtellam ſunt in regis Francorum 
«© dominjum devoluta (c). 


Bor yet he retained, though with much difficulty, the 
iſlands of Jerſey and Guernſey, and the uninterrupted poſ- 
ſeſſion of ſome parts of Normandy, for ſome time after. And 
both he and his fon king Henry III. kept the ſtile and title 


of his misfortunes, and by the the dead body, threw it into the 
approach of death, threw him- Seine.——Hume's Hiſt. 2 v. oct. 
ſelf on his knees before his uncle 48. ; 
and begged for mercy ; but the (ce) W. Heming, 455. M. 
barbarous tyrant, making no re- Weſt 264. Knyghton, 2429. 
Ply, ſtabbed him with his own Trivet, 144. Gul. Britto, 1, 7. 
kands ; and, faſtening a ſtone to Ann, Waverl. 168, 


P 4 "5, 1 20 
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of Dukes of Normandy, &c. til the 43d year of king 
, Henry III. At which 1 time (for 3000liyres* Tournois, and upon 
ſome other agreements) | he reſigned Normandy and Anjoy 
to the king of F rance 4 ), and never afterwards uſed that 
title, as appears by the Continuation of Mat. Paris, ſub 
anno 1260. Only the four iſlands, ſome time parcel of 
Normandy, were ſtill, and to this day are, enjoyed by the 
crown of England, Viz. Jerſey, Guernſey, Sarke, and 
Alderney, though they are {ill governed upder their ancient 
Norman laws 0. 4 


$xconvLy, as to the ſecond enquiry, what eyidence we 
hare touching the laws of Normandy. 


Tux beſt, and indeed only common Fe of the 
ancient * and laws of Normandy, is that book which 
is called the Grand Coutumier of Normandy, which in later 
years s has been illuſtrated, not only with a Latin and F rench 
globs, but alſo with the commentaries of een a F French 
author. 

Tx1s book does not only contain many of the ancjenter 
laws of Normandy, but moſt plainly it contains thoſe laws 
and cuſtoms which were in uſe here, in the time of king 
Henry IL. king Richard I. and king John; yea, and ſuch alſo 
as were in uſe and practice in that country after the ſepa- 
ration of Normandy from the grown of England. For we 
ſhall find therein, in their, writs, and proceſles, frequent 
mention of king Richard I. and the entire text of the 110th 
chapter thereof is an edict of Philip king of France, after 
the ſeverance of any from the crown of England, 


(4) Rymer, 1 v. 675. M. 53. Trivet, 208. M. Weſtm. 371. 
Patis, 566. Chron, T. Tykes, (e) Vide poſt, cap. 9. 


I ſpeak 


1 
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I ſpeak not of thoſe additional edicts which are annexed to 
that book, of a far later Gate. So that we are not to take 
that book as a collection of the laws of Normandy, as they 
ſtood BEFORE the acceſſion or union thereof to the crown 
of England;; but as they ſtood LONG AFTER, under the 
time of thoſe dukes of Normandy that ſucceeded William I, 
6. And it ſeems to be a collection made AFTER the time of | 
king Henry III. or, at leaſt, AFTER. the time of king John; 
and conſequently it ſtates their laws and cuſtoms as hey 
ſtood in uſe and practice about the time of that collection 
made, Which obſervation will be of uſe in the —_ diſ- 
courſe. a | 
THIRDLY, touching the third particular, vi the agree- 
ment 1 diſparity of the laws of England and Normandy. 


II is very true, we fhall find a great ſuitableneſs in their | 
laws, in many things agreeing with the laws of England; 
eſpecially as they ſtood in the time of king Henry II.— 
The beſt indication whereof we have in the collection of 
Glanville; the rules of diſcents, of writs, of proceſs, of 
trials, and ſome other particulars, holding a great analogy 
in both dominions, yet not without their differences and 


diſparitiesin many particulars ) * 


' FirsT, ſome of thoſe laws are ſuch as were never uſed in 
England. For inſtance, there was in Normandy a certain 
tribute paid to the duke, called Monya, i. e. a certain ſum 
yielded to him, in conſideration that he ſhould not alter 
their coin, payable every three years. Vide Coutumier, cap. 
j 50 0%. But this payment was never admitted in England. 

Indeed 


(Y Sulliv, Lect. xxix. was a tax of one ſhilling on every 
(s) 2a or PO hearth ; and levied once in every 
| - three 
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Indeed it was taken for a time, but was ouſted by the firſt 
law of king Henry I. as an uſurpation. Again, by the 
cuſtom of Normandy, the lands deſcended to the baſtard 
eigne, born before marriage of the ſame woman. by whom 
the ſame man had other children after marriage. Coutu- 
mier, Cap. 27.' But the laws of England were always 
contrary, as appears by Glanwille, lib. 7. cap. 13. and 
the ſtatute of Merton, which fays, Nolumus leges Angli- 
canas mutare, Sc. Again, by the laws of Normandy, if 
'2 man died without iſſue, or brother, or ſiſter, the lands 
did deſcend to the father. Coutumier, cap. 15. Terrier, 
cap. 2. But in England, this law ſeems never to haye 
been uſed, | 


F again, ſome laws were uſed in Normandy, 
which were in uſe in England oN BEFORE the ſuppoſed 
Norman conqueſt, ' and therefore could in no poſſibility 
have their original force, or any binding power here, upon 
=  thatpretence. For inſtance, it appears by the Coutumier of 
Normandy, that the ſheriff of the county was an annual 
officer, and fo it is evident he was likewife in England be- 
fore the conqueſt. And among the laws of Edward the Con- 
ſeſſor, it is provided, © quod aldermanni in civitatibus eandem 
& habeant dignitatem qualem habent ballivi hundredorum in 
t pallivis ſuis ſub- vicecomitem.” | Again, wreck of the ſea, 
and treaſure trove, was a prerogative belonging to the dukes 
of Normandy, as appears by the Coutumier, eap. 17, & 18. 
1 And ſo it was belonging to the crown of England before 
1 the conqueſt ; as appears by the charter of Edward the Con- 

feſſor to the abbey of 8 of * manor of Ringſtede, 


= three years, It was 3 to not 5 for doing good, but for 
== induce the ſovereign not to de - not doing all the evil in his power, 
baſe the coin. Thus the prince M. Paris 38. 

1 xeceived money from his ſubjects 


« cum 
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& eum toto ejectu maris quod wreccum dicitur,” and the like. 
Vide ibid. cf treaſure trove, & vide the laws of Edward 
the Confeſſor, cap. 14. S0 fealty, homage, and relief, 
were incident to tenures by the laws of Normandy. Vide 
Coutum/er, cap. 29. And ſo they were in England BxFoRE 
the conqueſt ; as appears by the laws of Edward the Con- 
ſeſſor, cap. 35. and the laws of Canutus, mentioned by 
Brompton, cap. 8.—80 the trial by jury of twelve men, 
was the USUAL trial among the Normans, in moſt ſuits; ef- 
. pecially in aflizes, et juris utrum; as appears by the Cou- 
tumier, cap. 92,93, & 94. And THAT TRIAL WAS IN USE 
HERE IN ENGLAND PEFORE THE CONQUEST, as appears in 
Brompton among the laws of king Elthred, cap. 3. which 
gives ſome ſpecimen of it, viz. « Habeant placita in ſingu- 
* lis wapentachiis & exeant ſeniores duodecim thani vel præ- 


.  * poſitus cum iis & jurent quod neminem innocentem accu- 


© ſare nec noxium concelare ().“ 


Tump, again, in ſome things, though both the law 

of Normandy and the law of England agreed in the fact, 
and in the manner of proceeding, yet there was an appa- 
rent diſcrimination in their law from ours.— As for in- 
ſtance, the huſband ſeiſed in right of the wife, having iſſue 
by her, and ſhe dying, by the cuſtom of Normandy he 
held -but only during his widowhood. Coutumier, cap. 
119. But in England, he held during his life, by the cour- 
teſy of England, 


FavRT9Ly, but in ſome things the laws of Normandy 
agreed with the laws of England, eſpecially as they ſtood 
in the times of Henry II. and Richard I. fo that they 
ſeem to be, as it were, copies or counterparts one of ano- 
ther, Though in many things the laws of England are ſince 
changed in a great meaſure from what they then were, 


(% Vide cap. 12, 


For 


- 
1 F 
xl” 
- Ll ” 
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For inſtance, at this day in England, and for very many 
ages paſt, all lands of inheritance, as well ſocage tenures 
as of knight's ſervice, deſcend to the eldeſt ſon ; unlefs 
in Kent, and ſome other places, where the cuſtom directs 
the deſcent to ALL the males, and in ſome places to the 
youngeſt, But the ancicnt law uſed in England, though 
it directed knights ſervices and ſerjeanties to deſcend to the 
eldeſt fon, yet it diroſted vaſſalages and: focage lands to 
deſcend to all the ſons. Glanvil. lib. 7. cap. 3. And fo do 
the laws of Normandy to this day. Vide Cn, cap. 


26. C hic, cap, II. 


| Acai, leproſy AT THIS DAY does not impede the deſ- 
cent ; but by the laws in uſe in England, .in the eldep 
times, unto. the time of king John, and for ſeme time af- 


| terwards, leproſy DID IMPEDE the deſcent. As placito guar- 
t Johannis, in the caſe of W. Fulch, a judge of that 


time. And accordingly were the laws of Normandy. Vide | 
Le ae, cap. 27. and | the 11th chapter of this 
Hiſtory, 


AGain, at this day, by the Jaw of England, in cafes of 


trials by twelve men, ALL OUGHT TO AGREE, and any one 


diflenting, no verdi& can be given. But by the laws of 
Normandy, though a verdict ought to be by the concur- 
ring conſent of twelve men, yet in caſe of diſſent, or 
diſagreement, of the jury, they uſed to put off the leſſer 
number that were diſſenters, and added a Kind of tales 
equal to the greater number ſo agreeing, until they had got 
a verdict of twelve men that concurred, Coutumier, c. 
95 (i). And we may find ſome ancient footſteps of the 
like uſe HERE in England, though long f fince antiquated z 


() Vide cap. 13. 
vide 
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vide Brafton, lib. 4. cap. 19. where he ſpeaks thus 
« Contingit etiam multotiens quqd juratores in veritate di- 
< cenda ſunt fibi contrarit ita quod in unam concordare 
C non poſſunt ſententiam, quo caſu de conſilio curiz affor - 
te tietur aſſiſa, ita quod apponantur alii juxta numerum 
4 majoris partis quæ diſſenſerit, vel ſaltem quatuor vel ſex 
& adjungantur aliis, vel etiam per ſeipſos fine aliis, de 
tc veritate diſcutiant & judicent, et per ſe reſpondeant & 
« eorum veredictum allocabitur & tenebitur cum n. 
4 ipſi convenirent.“ b 

0 le at this day, by the laws of England, a man may 
give his lands in FEE-SIMPLE, which he has by defcent, to 
any one of his children and difinherit the reſt. But by the 
ancient laws uſed here, it ſeems to be otherwiſe. As Mich. 
10. Johannis, Glanv. lib. 7. cap. 2. the caſe of William 
de Cauſeia. And accordingly were the laws of Norman- 
dy, as we find in the Grand Coutumier, cap. 36. © Quand 
tele pere avoit pluſieurs fills, ils ne peut fairde de ſon he- 
« Titage le un meilleur que le auter.” And yet it ſeems to 
this day, in England, it holds ſome reſemblance in caſes. 
of frank-marriage ; viz. that the doneſs, in cafe ſhe will 
have any part of her father's other lands, ought to put her 
lands in hotchpot (I). 


AcaAlx, by the law of England, the younger brother 
| ſhall not exclude the ſon of the elder, who died in the 
life-time of the father. And this was the ancient law of 
' Normandy, but received ſome interruption in favour of 
king John's claim. Vide Coutumier, cap. 25. & hic ante. 
And indeed, generally, the rule of deſcents in. Normandy, 


(4) Lit. ſect. 17; 19, 20. 266 Brit. c. 12, 
to 273% 292. Bract. 1. 2. Co 34+ 
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was the Au, in MosT caſes, with that of Bn with us 
at this day. As for inſtance, that the deſcent of the line of, 
the father ſhall not reſort to that of the mother, et } con- 
verſo ; and that the courſe was otherwiſe in cafes of pur- 
chaſes. But in moſt things; the law of Normandy was con- 
ſonant to the law with us, as it was in the time of king 
Richard I. and king John ; except in caſes of deſcents to 
baſtard eigne, excluding mulier puiſne, as aforeſaid (i). 


AGAIN, at this day there are many writs now in uſe which 
were anciently alſo in uſe here; as well as in Notmandy. 
As writs of right, writs of dower, writs de novel diſſeiſin, 
de mortdanceflor, juris utrum, darreim preſentment, - &c. 
And ſome that are now out of uſe, though anciently ih uſe 
here in England. As writs de feodo vel vadio, de feoda vel 
warda, &c, All which are taken notice of by Glanville, 
lib. 13. cap. 27, 28, 29. And the very ſame forms of writs 
in effect were in uſe in Normandy, as appears by the Cou- 
tumier, per totum.— And the writ de feodo vel vadis (ibid. 
cap. 11.) according to Glanville, lib. 13. cap. 27. runs 
thus, viz. (Rex vicecomiti ſalutem: ſummone per bonos 
4 ſummonitores duodecim liberos & legales homines de vi- 
& cineto quod ſint coram me vel juſticiis meis eo die parati 
© ſacramento recognoſcere utrum M teneat unam caruca- 
« tam terræ in illa villa quæ R. clamat verſus eum per breve 
« meum in feodo an in vadio invadiatam ei ab ipſo R. vel ab 
H. anteceflore ejus, vel aliter fi fit feodam vel hære- 
« ditas ipſius W. an in vadio invadiata ei ab ipſo R. vel ab 
« H. &c. et interim terram illam videant, Kc.“ Vide 
ibid. | 


| (1) As to baflard eign? and Lit. 244.—For a conciſe explics=. 

mulier puiſue, ſee Glanv. L . tion of the terms, ſee Blac. Came 

Co 1. Lit. ſect. 399, 499, Ca. 2 *. 248. * 
; . And 
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Aud accorling to the Grand Coutumier, that writ runs 
thus, viz. © Si rex fecerit te ſecurum de clamore ſuo profe- 
« quend ſummoneas recognitores de vicineto quod {unt ad 


4 primas aſſiſas ballivæ, ad cognoſcendum utrum carucata | 
4 terræ in B. quod G. deforceat R. fit feodum tenentis vel 


u vadium novum dictum per manus G. poſt coronationem 


« regis Richardi & pro quanta, & utrum ſit propinquior 
4 hæres ad redimendum vadium, & videatur interim terræ, 
* Kc.“ 80 that there ſeems little variance, either in the 
nature, or in the form of thoſe writs, uſed here in the 
time of Henry II., and thoſe uſed in Normandy when the 
Coutumier was made. 


AGAIN, the uſe was in England, to limit certain NOTABLE 
times, within the compaſs of which thoſe titles which men 
deſigned to be relieved upon, muſt accrue. Thus it was done 
in the time of Henry III. by the ſtatute of Merton, cap. 8. 
At which time the limitation in a writ of right was from 
the time of king Henry I.— and by that ſtatute it is reduced 
to the time of king Henry II And for affizes of Mortdan- 
ceſtor, they were thereby reduced from the laſt return of 
king John out of Ireland; which was 12 Johannis. — And 
for afſizes of novel diſſeiſin, & prima transfretatione regis in 
Normanniam ; which was 5 Hen. III. —and which before 
that, had been po? ultimum redditum Henrici IIIA de 
Britannid, as appears by Bratton. And this time of limi- 
tation was alſo afterwards, by the ſtatutes of Weſtm. 1. cap. 
39. and Weſt. 2. cap. 2. 46. reduced unto a narrow ſcant- 
let, the writ of right beinglimited to the firſt coronation of 
king Richard I. 


Bur before the limitation ſet by chat ſtatute of Merton, 
there were ſeveral limitations ſet for ſeveral writs. For we 


find among the pleas of king John's time, the limitation of 
| 7 | | writs, 


4 
* ' 
 _- 
1 
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writs, de tempore quo rex Henricus avis nofter fait PTY | 
& mortuus, And in a writ of aiel, die quo rex Henricut 
#biit in the time of Henry II. as appears by Glanville, lib. 


13. cap. 3.— There were then divers limitations in uſe, as 


in Mortdanceſtor, po/? primam coronationem neſtram, vi. 
Henrici ſecundi, Glanvil. lib. 1. cap. t.—And touching 
aſſizes of novel diſſeiſin, vide ibid. cap. 32. where he tells 
us, cum quis intra affiſan, &c. And the time of limita- 
tion in an aſſize was then poſt ultimam meam transfreta- 
tionem (viz. Henrici prini) in Nornianniam, lib. 13. cap. 
33. But in a writ of right, as alſo in a writ of cuſtoms 
and ſervices, it was de tempore regis Henrici dvi mei, viz. 
Henry I. Vid. ib. lib. 12. cap. 10. 16.—And it ſeems very 


apparent, that the limitations anciently in Normandy, for all 


actions anceſtrel, was poſt primam coronationem regis Henrici 
ſecundi, as appears expreſily i in the Coutumier, cap. 111. De 
Free & Gage. | 


So that anciently, the time of limitation in Normaridy, 


| was the fame as in England, and indeed borrowed from 


England; viz. in all ations anceſtrel, from the coronation 
of Henry II. and thus, in thoſe actions wherein the li- 
mitation was anciently from the coronation of king Richard I. 


was ſubſtituted. As in the writ de feofe & gage, in 


the Gutumier; cap. 111. de feoſe & forme, cap, 112. in 
the writ de ley appariſan, ib. cap. 24. & cap. 22. Aſcun 
« gage ne peut eſtre requiſe en Normandy; fi i} ne fuit engage 


„ poſtle coronement de roy Richard ou deins quarante annus. a 


So that the old limitation, as well for the redemption of 
mortgages, as for, bringing thoſe writs above-mentioned; 
was poſt coronationem regis Henrici ſecundi ; but altered; 


as it ſeems; by king Philip, the ſon of Lewis king of France, 


after king John's ej ectment out of Normandy. And ſince 
tho time from the coronation of king Richard I. is eſtimated 


\ 


Foux THL Y, I now come to the fourth enquiry z viz. how 
this great parity between the laws of England and Normandy 
N came to be effected. And before T come to it, I ſhall pre- 
miſe two obſervables,---which I would have the reader to 
carry along with him through the whole diſcourſe, viz.— 
Firſt, that this parity of laws does not at all infer a neceſſi- 
ty, that they ſhould be impoſed by the Conqueror, which 
is ſufficiehtly ſhewn in the foregoing chapters; and in this 
it will appear, that there were divers other means that 
cauſed à ſimilitude of both laws, without any ſuppoſition 
of impoſing them by the Conqueror. 
laws of Normandy were, in the greater part thereof, Bon- 
ROWED from ours, rather than ours from them; and the 
ſimilitude of the laws of both countries did in a greater 
meaſure ariſe from THEIR imitation of our laws, rather 
than from our imitation of theirs. Though there can't be de- 
nied, but that a reciprocal imitation of each other's laws was, 
in ſome-meaſure at leaſt, had in both dominions. And theſe 
two things being premiſed, I deſcend to the means whereby 
this parity, or ſimilitude of the laws of both countries, did 
ariſe, as follow, viz. 


Q 
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to bear proportion to forty years, it is probable this change 
of che limitation by king Philip of France, was about the 
beginning of the reign of king Henry III.—or about thirty or 
forty years after the coronation of Richard 1,—from whoſe 
coronation about thirty years were elapſed, 5 aut 6 Henrici 
III. for anciently the limitation in this caſe was thirty years. 


Secondly, that the 


FirsT; Mr. Camden and ſome others have thought, there 
was ever ſome congruity between the ancient cuſtoms of 
this iſland and thoſe of the country of France, both in mat- 

ters religious and civil ; and tells us of the ancient Druids, 


who were THE COMMON INSTRUCTORS OF BOTH COUN- 
Vor. I. TIES, 


£ 
- — x * 
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TRIES (m): Gallia, cauſidicos docuit facunda Brutannes. 
And ſome have thought, that anciently, both countries 
were conjoined by a ſmall neck of land, which might make 
an eafier tranſition of the cuſtoms of either country to 
the other. But thoſe things are too remote conjectures, and 
we need them not to ſolve. the congruity of laws between 
2 and Normandy. "Therefore, 


5 SECONDLY, it ſeems plain, that before the Normans com- 

ing in, in way of hoſtility, there was a great intercourſe of 
Commerce and trade, and a mutual communication, be- 
| tween thoſe two countries. And the conſanguinity between 
the two princes gave opportunities, of ſeveral interviews 
between them and their courts, in each other s countries. 
And it is evident by hiſtory, that the Confeſlor, before his 
acceſſion to the crown, made a long ſtay in "Normandy, 
and was there often; which of conſequence muſt have 
drawn many of the Engliſh thither, and of the Normans 
hither. All which mightbe a means of their mutual under 


much notice has been taken by 


Rhaiſtorians, have been repre- 


ſented by ſome, as perſons of 

learning, derived to them by 
long tradition. 
ſpected and admired, not only 
for knowing more than others, 
'but for defpiſing what all others 
. Yalued and purſued. —By their 
Yirtue and their temperance, 
they reproved and corrected thoſe 
vices in others, from which they 
were themſelves happily free; 
and made uſe of no other arms, 
than the reverence due to inte- 
_ grity,to enforce obedience to their 
own commands. Hence they 
derived ſo much authority, that 


fo 


% The Druids, of whom | 


They were re- 


a | 404 053 
they were not only aciefts, but 
judges : — no laws were inſtituted 


without their approbation ; nor 
any perfon puniſhed, but by their 


condemnation. The druidica} 
hierarchy, and the ſeveral infti- 
tutions pecultar to chat prieſthood, 
do not appear to have been ſettled 
in any part of Europe, except in 


the Britiſh ifles and in Gaul.— 


According to Cæſac, whoſe teſti- 
mony cannot be diſputed, Gaul 
received it from Britain. See 
Dr. Borlaſe's Obſervations on the 
Antiquities of Cornwal. cap. 3. 
4+ 5 6. and Rowland's Mona An- 
tiqua Reflaurata, the * ed. 
9 Dr. Owen. 


Randing 


' 
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Ratiding of the cuſtoms arid laws of each other's c ountry 3 
and gave opportunities of incorporating and ingrafting di- 
vers of them into each other, as they were found uſeful 
br convenient. And therefore, the author of the Prologue 
to the Grand Cuſtumier, thinks it more probable, that the 
laws of Notmandy were derived from ern than that 
durs were derived from thence. 


e it a evident, that whien the duke of Normans 
dy came in, he brought over a great multitude, not only of 
ordinary ſoldiers, but of the beſt of the nobility and 
gentry of Normandy. Hither they brought their families; 
language and cuſtoms; and the victor uſed all his art and 
induſtry to incorporate them into this kingdom. And the 
more effectually to make both people become one nation; 
he made marriages between the Engliſh and Normans ;--- 
tranſplanting many Norman families hither, and many 
Engliſh families thither.---He kept his court ſometimes 
here and ſometimes there; and by thoſe means inſenſibly 
derived many Norman cuſtoms hither; and Engliſh cuſtoms 
thither; without any ſevere impoſition of laws on the Eng- 
liſh, as conqueror. And by this method he might eaſily pre- 
vail to bring in, even without the people's conſent, ſome 
cuſtoms and laws, that perhaps were of foreign growth; 
which might the more eaſily be done; conſidering how 
in a ſhort time the people of both nations were intermin- 
gled.---They were mingled in marriages; in families, in the 
church; in the ſtate; in the court, and in councils; yea, 
and in parliaments, in both dominions. Though Normandy 
became, as it were, an appendix to England, which was 
the nobler dominion, and received a greater conformity of 
their laws to the Engliſh, than they gave to it. 


2 


Fouxr E r, 


8 
[ 
1 
1 
i 


228 Tux HISTORY or Tax: 


1 but the greateſt mean of the aſſimilation of 
the laws of both kingdoms was this. The kings of England 
continued dykes of Normandy till king John's time, and he 
kept ſome footing there, notwithſtanding the confiſcation | 
thereof by the king of France, as aforeſaid. And during 
all this time, England, which was AN ABSOLUTE MONARCHY, 
had the prelation, or preference, before Normandy, which 
was but a FEUDAL DUCHY, and a ſmall thing in reſpect of 
England.---By this means Normandy became, as it were, 
an appendant to England, and ſucceſſively received its laws 
and government from England; which had a greater in- 
fluence on Normandy, than THAT could have on England. 
Inſomuch that oftentimes chere iſſued precepts into Nor- 


mandy, to ſummon perſons there to anſwer in civil cauſes 


here; yea, even for lands and poſſeſſions in Normandy. 
As placito 1 Johannis---a precept iſſued to the ſeneſchal of 
Normandy, to ſummon Robert Jeronymus to anſwer to 
John Marſhal, in a plea of land, giving him forty days warn- 
ing; to which the tenant appeared, and pleaded a recovery 
in Normandy. The like precept iſſued, for William de 
Boſco, againſt Jeoffry * for thank in Corbeſpine | in 


Normandy. 


bs on he other fide, "Ov 14 a in a | fait be- 


tween Francis Borne and Thomas Adorne, for certain lands 
in Ford, the defendant pleaded -a concord made in Nor- 


mandy, in the time of king Richard I. upon a ſuit there be- 
fore the king, for the honour of Bonn in Normandy, and 


or certain lands in England, whereof the lands in gueſtion 
were parccl, before the ſeneſchal of Normandy, anno 1099. 


But it vas excepted againſt, as an inſuſſicient ſine, and va- 
rying in form from ather fines 3 and thetefore the defend- 
ant relied upon it as a releaſe. 


By 
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Br theſe, and many the like inſtances, it appears as fol- 
lows, Viz. | 


FigsrT, that there was a great intercourſe between Eng- 
land and Normandy, before and after the Conqueror; which 
might give a great opportunity of an aſſimilation and con- 
formity of the laws in both countries. Secondly, that a 
much greater conformation of laws aroſe AFTER the Con- 
queror, during the time that Normandy was enjoyed by 

. the crown of Englarid, than before. And thirdly, that 
this ſimilitude of the laws of England and Normandy, 
was not by conformation of the laws of England to thoſe of 
Normandy, but by conformation of the laws of Normandy. 
to thoſe of England,---which now grew to a great height, 
perfection and glory. So that Normandy became but a per- 
quiſite, or appendant, of it. 


Ax as the reaſon of the thing oo it, ſo the very fact 
itſelf atteſts it : for— | 


Fins ST, it is apparent, that in point of limitation in actions 
anceſtrel, from the time of the coronation of king Henry II. 
it was anciently ſo here in England in Glanville's time, 
and was tranſmitted from hence into Normandy. For it is 
no way reaſonable to ſuppoſe the contrary, ſince Glanville 
mentions it to be enacted here concilio procerum. And 
though this be but a ſingle point, or inſtance, yet the evi- 
dence thereof makes out a. criterion, or probable indica- 


tion, that many other laws were in like manner ſo ſent 
hence into Normandy. 


SECONDLY, it appears, that in the ſucceſſion of the kings 
of England, from king William 1. to king Henry II. the 
laws of England received a great improv ement and perfec- 


Q3 tion, 


F 
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tion, as will plainly appear from Glanville's book, written 
in the time of king Henry II.—eſpecially if compared with 
thoſe ſums, or collections, of laws, either of Edward the 
Coplgiſor, William I. or Henry J. whereof hereafter. 


So that it ſeems, by uſe, practice, commerce, Audy and 
improvement of the Engliſh people, they arrived in Henry 
the ſecond's time to a greater improvement of the laws ; and 
that in the time of king Richard I. and king John, they 
were more perfected, as may be ſeen in the pleadings, eſpe- 
cially of king John's time; and though far inferior to thoſe 
of the times of ſucceeding kings, yet they are far more re- 
gular and perfect than thoſe that went before them. And now, 
if any do but compare the Coutumier of Normandy with the 
tract of Glanville, he will plainly find that the Norman tract 
of laws followed the pattern of Glanville, and was writ 
LONG AFTER it, when poſſibly the Engliſh laws were yet 
more refined and more perfect. For it is plain beyond con- 
tradiction, that the collection of the cuſtoms and laws of 
Normandy was made aſter the time of king Henry II.— for 
it mentions his coronation, and appoints it for the limitation 
of actions anceſtrel,—which muſt at leaſt have been thirty 
years after, Nay, the Coutumier appears to have been made 
after the act of ſettlement of Normandy in the crown of 
France; for therein is ſpecified the inſtitution of Philip king 
of France for appointing the coronation of king Richard I. 

for the limitation of actions, which was AFTER the faid 
Pha ip's full poſſeſſion of Normandy. 


InDEED, if thoſe laws and cuſtoms of Normandy had been 

a collection of the laws they had had there BEFoRE the 
coming-in of king William I. it might have been a pro- 
bability that their laws, being ſo near like ours, might haye 
been tranſplanted from thence hither. But the caſe is viſibly. 
n. For the Coutumier is a collection AFTER the 
ume 
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time of king Richard I.—yea, after the time of king John, 

and POSSIBLY AFTER Henry the third's time; when it had 
received ſeveral repairings, amendments and poliſhings, un- 
der the ſeveral kings of England, William I. William IL 


Henry I. king Stephen, Henry II. Richard I. and king John; 


who were either knowing themſelves in the laws of England, 
or were nde wich a council that were knowing therein. | 


PR as in «this tra of, time the cad Hadi re- 
ceived a great advance and perfection, as appears by that 
excellent collection of Glanville, written even in Henry 
the ſecond's time (n), when yet there were near thirty years 
to acquire unto a further improvement before Normandy - 
was loſt; ſo from the laws of England, thus modelled, 
poliſhed, and perſected, the ſame draughts were drawn up- 
on the laws of Normandy ; which received the faireſt lines 
from the laws of England, as they ſtood at leaft in the be+ 
ginning of king John's time; and were in effect, in a great 
meaſure, the defloration of the Engliſh laws, and a tran- 
ſcript of them ; though mingled and interlarded with many 
particular laws and cuſtoms of their own, which altered ms ; 
features * the * in many points. | 


| 000 Vide cap. 7. 


* 


\ 
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CH A P. VII. 


Concerning the progreſs of the laws of England, after the um- 
of king William I. until the time of ting . 


HA which precedes in the two foregoing 8 
gives us ſome account of the laws of England, as they 
ſtood in and after TAE GREAT ' CHANGE which happened 


| under king William I. commonly called the Conqueror. I 


ſhall now proceed to the hiſtory thereof in the enſuing times, 
until the reign of king Edward IL (a), | 


WILLIAM I. having three e the eldeſt, Wil. 
liam the next, and Henry the youngeſt, diſpoſed. of the 
duchy of Normandy to Robert (c), his eldeſt ſon. And 
accordingly William MI. commonly called William Rufus, 
ſucceeded his father in this kingdom, We have little me- 
morable of him in relation to the laws, only that he ſeyerely 
preſſed and extended the foreſt laws, 


(aa) See the laſt chapter of Mr, 

Juſtice Blackſtone's Commenta- 
ries on * the riſe, progreſs, and 
% gradual improvements of the 
1% Jaws of England.” 

(3) William the eonqueror, 
in his laſt illneſs, wrote to Lan. 
franc, archbiſhop of Canterbury, 
deſiring him to crown William, 
his ſecond ſon, king of England. 
Gul. Gemet. p. 292. Order. Vi- 
tal, p. 659. Chron. de Mailr. 
p. 161. Malmeſ. p. 112. H. 
Hunt. p. 371» 


M. Weſtm. But ſee 


P- 230. 


Tord Lyttelton Hiſt, Hen. II. 


Hoveden, p. 460. 


v. oct. 75. The three ſucceſ, 
ſors of the Conqueror. William, 
Henry, and Stephen, in the eſti- 
mation of many, were no better 
than uſurpers; they certainly 
reigned with diſputed titles. 
(c) He left uu Normandy 
and Maine, and bequeathed to 
Henry nothing but the poſſeffions 
of his mother Matilda; but fore- 
told, that he would, one day, ſur- 
paſs both his brothers in power 
and opulence. Order. Viral. 659. 
Gul. Neuſtr. 357, Fragm. de 
Gul, Conq. 32. 


Hax 
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 Henav I, fon of William I, and brother of William II. 
ſucceeded his ſaid brother in the kingdom of England, and 
afterwards expelled his eldeſt brother Robert out of the 
duchy of Normandy alſo. He progeeded much in the bene- 
fit of the laws (4), VIZ, | 


FigsT, he reſtored the free - election of biſl:ops and abbots, 
which before that time he and his predeceſſors inveſted 
per annulum & baculum; yet reſerving thoſe three enſigns 
of the patronage thereof, viz. conge d' eflire, cuſtody of the 
temporalties, and homage upon their reſtitution” Vide 
HoVEDEN in vitd ſud, 2 


Bur ſecondly, the great eſſay he made, was the compo- 
ſing an abſtract or manual of laws, wherein he confirmed 
the laws of Edward the Confeſſor, « cum illis emendationi- 
t“ bus quibus eam pater meus emendavit baronum ſuorum 
« concilio;” and then adds his own laws, ſome whereof ſeem 
to taſte of the canon law (e). The whole collection is tran- 
ſcribed in the Red Book of the exchequer; from whence it 
is now printed in the end of Lambard's Saxon Laws, and 

therefore not needful to be here repeated (J). 


(4) Henry executed Juſtice, 
and that with rigour; the beſt 
maxim which a prince in that 
age could follow. Stealing was 
firſt made capital in this reign ; 
and falſe coining, which was 
then a very common crime, and 
by which the money had been 
extremely debaſed, was ſeverely 
puniſhed by Henry. Sim. Du- 
nelm. 23. Brompton, 1000, 
Flor. Wigorn. 653. Hoveden, 
. Annal. Waverl, 149. 


() There is a code which 


paſſes under the name of Henry 
I. but the beſt antiquarians have 
agrced not to think it genuine, 
It is, however, a very ancient 
compilation, and may be uſeful 
to inſtruct us in the manners and 
cuſtoms of the times. We learn 
from it, that a great diſtinction 

was then made between the Eng- 

liſh and Normans, much to the 
advantage of the latter. LL. 
Hen. I. ſec. 18. 75. 

Y Lamb. Arch. 115. Wilk. 
Leges Ang. Sax. 233+ | 
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Try, for the moſt part, contain a model of proceedings 
in the county courts, the hundred courts, and the courts: ' 


Jeet; the former to be held twelve times in the year, the 


latter twice; and alſo of the courts baron. "Theſe were the 


ordinary uſual courts, wherein juſtice was then, and for a 


Jong time after, moſt commonly adminiſtered, —Alfo they 
concern criminal proceedings, and the puniſhment of crimes, 
and ſome few things touching civil actions and e; as 
in chapter 705 directing deſcents, viz, 


4% $1 quis ſine liberis deceſſerit pater aut mater ejus in hæ - 
« reditatem ſuccedant, vel frater vel ſoror, fi pater & mater 


deſint; fi nec hos habeat, frater vel ſoror patris vel matris, 


« & deinceps-in quintum genetalium, qui cum propiores in 
« parentela ſint hæ reditario jure ſuccedant; et dum virilis 
e ſexus extiterit & hæreditas abinde fit femina non hæredite- 
& tur; primum patris feodum primogenitus filius habeat. 
« Emptiones yero & deinceps acquiſitiones det cui magis 
« velit, ſed fi Bockland habeat quam ei parentes dederint 
# mittat eam extra cognationem ſuam (g) * 


I nave obſerved and inſerted this law, for two reaſons, 
yiz: Firſt, to juſtify what I before ſaid, that the laws of 
- Normandy took the Engliſh laws for their pattern in many 
things. Vide Le Contumier, cap. 25, 26, 36, Kc. And 
ſecondly, to ſee how much the laws of England grew and 
increaſed in their particularity and application, between this 
time and the laws of William I. ;—which in chapter 36, has 
no more touching deſcents than this, viz. Si quis inteſtatus 
& obierit, liberi ejus hæreditatem equaliter dividant.“ Bus 
proceſs of time grafted thereupon, and made particular provi- 
ſions for particular caſes, and added rene and ſub. 
gviſions to thoſe n rules. | 


(8) Blac. Com. 4 v. 421. 


THESE 
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Tuxsg laws of king Henry I, are a kind of miſcellany, made 
up of thoſe ancient laws called the laws of the Confeſſor and 
king William I. and of certain parts of the canon and civil 
law, and of other proviſions, thatcuſtom and the prudence ofthe 
king and council had thought upon, choſen, and put together. 


King Stephen ſucceeded, BY WAY OF USURPATION, upon 
Maud, the ſole daughter and heir of king Henry I (Y), 


Tux laws of Henry I. grew tedious and ungrateful to the 
people, partly becauſe new, and ſo not ſo well known; and 
partly becauſe more difficult and ſevere than thoſe ancient 
Jaws called the Confeſſor's, For Walſingham, in his Ypo- 
digma Neuſtriæ, tells us, that the Londoners petitioned 
queen Maud, © ut liceret eis uti legibus ſancti Edvardi & 
6 non legibus patris ſui Henrici, quia graves erant (i); and 


(50 Matilda, or, as Hale calls 
her, Maud, was the only legiti- 
mate iſſue of Henry I. and whom 
he betrothed to the emperor 
Henry V. but he dying without 
jſſue, Henry beſtowed her on 
Geoffrey, the eldeſt ſon of Fulk, 
count of Anjou. Though Henry 
by his will left his daughter Ma- 
tilda all his dominjons, yet, in- 
dependent of that diſpoſition, ſhe 
was moſt unqueſtionably heir to 
the kingdom of England. In 
the progreſs and ſettlement of 
the feudal law, the male Tucceſ- 
ſion to fiefs had taken place ſome 
time before the female was ad- 
mitted ; and eſtates being conſi- 
dered as military benefices, not 
as property, were tranſmitted to 
ſuch only as could ſerve in the 
armies, and perform in perſon, 


the copditions upon which they 


were originally granted. But 
after that the continuance of 
rights, during ſome generations, 
in the ſame family, had, in ſome 
meaſure, obliterated the primi- 
tive idea, the females were gra- 
dually admitted to the poſſeflion 
of feudal property; and the 
ſame revolution of principles 
which procured them the inheri- 
tance of private eſtates, natural- 
ly. introduced their fucceſſion to 
government and authority. The 
failure, therefore, of male heirs 
to the kingdom of England and 


duchy of Normandy, ſeemed ta 


leave the ſucceſſion open, with- 
out a rival, to Matilda. See Lord 
Lyt. Hiſt. Hen. II. 1 v. oct. 


231. ſeq. 
(i) Contin. Flor, Wig. 677. 


Gervaſe, 1355+ 
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that her refuſal gave occaſion to their defection from her, 
and ſtrengthened Stephen in his uſurpation; who according 
to the method of uſurpers, to ſecure himſelf on the throne, 
was willing and ready to gratify the deſires of the people 
herein, He furthermore took his oath, that he would not 
retain in his hands the temporalties of the biſhops ;. that he 
would remit the ſeverity of the foreſt laws; and that he 
would alſo remit the tribute of Danegelt [A]. But he per- 
formed nothing, 


His 


[A] When the invaſions of the Danes were frequent and for- 
midable, it was cuſtomary either to bribe them to deſiſt from depre- 
dation, or to maintain a conſiderable body of troops to defend the 
coaſts againſt thoſe dangerous enemies. The ordinary revenues of 
the crown being inadequate to the expence, it became neceſſary, 
with conſent of the Witera - gemote, to impoſe a tax, firſt of one Saxon 
ſhilling, afterwards of two or more, on every hide of land in the 
kingdom. As there were 243,600 hides of land in England, 
this tax, at one ſhilling on each hide, raiſed 22,180 Saxon pounds; 
equal in quantity of filver, to about 36,540 pounds ſterling, and in 
efficacy, to more than 360,000 pounds of our money at preſent. 
This tax ſeems to have been firſt impeſed A. D. 991, and was called 
Danegeld, or the Daniſh tax of payment (a), It was ſoon after 
raiſed to two, at laſt to ſeven ſhillings on every hide of land, and 
continued to be levied long after the original occaſion of impoſing i it 

had ccaſed, While the be of the Danes were almoſt annual, 
our kings derived little profit from this tax; but after the acceſſion 
of the Daniſh princes to the throne of England, it became one of 
the chief branches of the royal revenue. Ir was raiſed ſo high, and 
collected with fo much ſeverity, by Canute, A. D. 1018, that it 
amounted to the. prodigious ſum of 51,000 Saxon pounds, beſides 
11, ooo of the ſame pounds paid by the City of London (4). It 
appears, however, from very good authority, that this was too great 
a ſum for England to pay in one year, at that time. * The tribute 
(ſays an Author of thoſe times, preſerved by Mr, Leland) that 
« was paid annually by the Engliſh to the Danes, was at length 
* raiſed to 72,0c0 pounds ard more, beſides 11,000 pounds paid by 
„the City of London. Thoſe who had money to pay their pro- 
6 portion of this grievous tax, paid it; but thoſe who had not 


(a) Chron, Saxon. 126, 128, LL, Edw, Conf. ſect. ta. (3) 14. p. 187. 


« money, 
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His times were troubleſome. He did little in relation tao 


| the laws. Nor have we any memorial of any record touch- : 


ing his; proceedings therein, only there are ſome few pipe 
rolls of his time, relating to the revenue of the crown (+). 


HENRY II. the fon of Maud, ſucceeded Stephen.- Ha 


reigned long, viz. about thirty-five years. And though he 


% money, irrecoverably loſt their lands and poſſeſſions. The church 
of Peterborough, and ſeveral. other churches, ſuſtained great 
« loſſes on that occaſion (c). From theſe accounts it is evident, 
rhat this tax had been gradually raiſed from one ſhilling to ſeven 
ſhillings on each hide of land. It was afterwards reduced to four 
ſhillings on each hide; at which rate it ſeems to have continued till 
it was finally abotiſhed. It was remitted in the reign of Henry the 
ſecond. Houſes in towns were ſubjected to this tax: an houſe of 2 
certain value paid the ſame as a hide of land (4). 2 


(4) The advancement of Ste- 
phen to the throne procured him 
neither | tranquility nor happi- 
neſs; and tho' the fituation of 


Eugland prevented the neigh- 


douring States from taking any 


durable advantage of her confu- 


fions, yet her inteſtine diſorders 
were to the laſt degree ruinous 
and deſtructive. The Court of 
Rome, during theſe diſorders, 
was permitted to make farther 
advances in her uſurpations; and 
Bppeals to the pope, which had 
been always ſtrictly prohibited 
by the Engliſh laws, became now 
common in every eccleſiaſtical 
controverſy, H. Hunt. 395. In 
this turbulent reign, the Pandects 
of Juſtinian were brought into 
England from Rome, by ſome of 
the attendants of archbiſbop 
Theobald, Vacarius, prior of 
Bec, read lectures upon them to 


(c) Laland's Collectanea, 1 v. 11. 


very crowded audiences. J. 
Sariſburien. 1, 8. c. 22. p. 672. 


Great oppoſition, however, was 
made to the introduction af thoſe 


laws, — John of Saliſbury tells us, 


that he had ſeen ſome, who were 
ſo much enraged againſt them, 
that whenever they met with a 
copy of the Roman law, they 
either tore it in pieces, or threw 
it into the fire. Stephen, out of 
hatred to the archbiſhop, joined 
in this oppoſition ; he even pub- 
liſhed an edi, impoſing filence 
on Vacarius, and prohibiting any 


one to read the books of the 


civil law: but it did not anſwer 


the purpoſe for which it was in- 


tended. Seld. apud Fletam, c. 7. 
From this reign, therefore, we 
are to date the introduction of 
the Roman civil and canon laws 
into this realm. Blac. Com- 
4 v. 421. . 


(4) Hen. Hiſt. 2 v. 2%. 
/ was. 


* 


| 
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was not without great troubles and difficulties, yet he built 
up the laws and the dignity of Ann 
' and perfection (J). For; | 


Fe in the entrance of his government, he ſettled the 


5 


— 


He alſo reformed the cour (x); 


which was much adulterated and debaſed in the times and 
troubles of king Stephen; © et leges Henrici avi ſui præ- 
« cepit per totum hy eons gre obfervari.” Hove- 


DE N. f 


SzconDLY, againſt the inſolences and uſurpations of che 
clergy, he by the advice of his courttil or parliament, at 


a He was, perhaps; the 
greateſt prince of his time, for 
wiſdom, virtue and ability—his 
character, both in public and in 
private life, being almoſt without 
= blemiſh, He poſſeſſed every 
accompliſhment, both of body 
and mind, which makes a man 
either eſtimable or amiable. He 
occupied himſelf for ſeveral years 
in the adminiftration of juſtice, 
in the execution of the laws, 
and in guarding againſt thoſe in- 
conveniencies, which either the 
paſt convulſions of his ſtate, or 
the political inſtitutions of that 
age, unavoidably occaſioned. The 
proviſtons which he made, ſhe w 
ſuch a largenefs of thought as 
qualified him to become a legiſla- 
tor; and they were commonly 
ealculated for the future, as well 
as for the preſent happineſs of 
his kingdom. His exaftneſs in 


_ adminiſtering juſtice had gained 


him ſo great a reputation, that 
even foreign and diſtant princes 
wade him an arbiter, and ſubmit- 


* . 
2 * 


ted their differences to his judg- 


ment. Rymer, vol. 
Hened. Abb. 172. 


iv. 43. 
Diceto, 897. 


Brompton, 1i20; See his Hiſtory 


and of the age in which he lived; 
by lord Lyttelton; an elaborate 
work; enriched with illuffra- 
tions of the ancient laws and 
eonſtitution of England. 

(m) The title of Henry the 
ſecond to the crown was more 
unexceptionable than thoſe of his 
three predeceſſors; he neverthe- 
theleſs thought it prudent, on 
his acceſſion, to conciliate the af- 
fections of his ſubjects, by gram- 
ing them a charter, confirming 
one which had beer before 
granted by his grandfather Hen- 
ty the firſt. Blac. Law Tr. 2 v. 
P- 11. | | 

(n) He repaired the coin, 
which had been extremely de- 
baſed during the reign of his 
predeceſſor; and took proper 
meaſures -againſt the return of 
like abuſes. Hoveden, 4gr. 


Clarendoriy 
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- Clarendon, enacted thoſe ſixteen articles mentioned by Mat. 

Poris, ſub anno 1164. They are long, and therefore I remit 
you thither for the particulars of them [B]. 

| T3 


LB] About the middle of the twelfth century, the eccleſiaſtics, 
having renounced all immediate ſubordination td the civil ma. 
giſtrate, openly pretended to an exemption, in criminal accuſations, 
from a trial before courts of juſtice ; and were gradually introdu- 
cing a like exemprion in civil cauſes : in fact, HOLY ORDERS WERE 
BECOME A FULL PROTECTION FOR ALL ENORMITIES (a). 

Henry II. therefore deeming it neceſſary to define with preciſion 
the exact boundaries of the civil and eccleſiaſtical juriſdictions, 
on the 25th of January 1164, ſummoned a general council of the 
nobility and prelates at Clarendon, to whom he ſubmirted the im- 
portant queſtion. . 

After great contention between the temporal barons and the 
- biſhops, they at length adjuſted, and ſigned, a charter, or code of 
laws, called the Conſtitutions of Clarendon : fixteen of its arti- 
eles related particularly to ecclefiaſtical matters, whereof the ten 
following were the moſt contradiftory to the pretenfions of the 


clergy and the ſee of Rome. 


Firſt, if any diſpute ſhall ariſe concerning the advowſon and 
preſentation of churches, between laymen, or between eccleſiaſtics 
and laymen, or between ecclefiaſtics, let it be determined in the 


court of our lord the king (54), 


(sa) It is not eafy to fix with pre- 
cifion when the eccleſiaſtics fi. i be- 
gan to claim exemption from the 


Civil juriſdiction. It is certain, that 
during the early and pureſt ages of 
the Church, they pretended to no ſuch 
immunity. Then the authority of 


_ the civil magiſtrate extended to all 


perſons, and to all cauſes. What was 
- atfirſtanatof complaiſance, flowing 
_ from veneration for their character, 
was in proceſs of time, improved into 
. exemption. Du Cange, in his Gloſ- 

ſary, - voc. Curia Chriftianitatis, has 
Collected moſt of the cauſes with re- 
ſpect to which the clergy arrogated an 
excluſive juriſdiction; and refers to 
be authors, or original papers, which 


Wey 


confirm his obſervations. Giarinone, 
in his Civil Hiſtory of Naples, lib 
19. ſet, 3. has ranged theſe under 

heads, and ſcrutinizes the pre- 
tenſions of the Church with boldneſs 
and diſcernment. 

(5) Before the eſtabliſhment of the 
ſpiritual court in England, rights of 
advowſon were tried in the county 
courts, where the of the 
king's officer and other lay aſſiſtants 
prevented partial and unjuſt deciſions 
by the ecclefiaſtical judge. But after 
the ſeparation of the eccleſiaſtical and 
civil juriſdi ctions by William the con- 
queror, the clergy endeavoured to 
draw all cauſes of this nature into the-. 
ſpiritual court, which was very pru- 

| deny 


* 8 * ä 
5 F £7 
7 
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Tis true, Thomas Becket, archbiſhop of Canterbury 
boldly and -ANSOLENTLY took upon him to declare many 
of thoſe articles void; eſpecially thoſe five mentioned in 
bis my to his ſuffragans, recorded by Hoveden ; viz. 
\ Firn, 


Secondly, ecclefiaſtics arraigned and accuſed of any matter, being 
ſummoned by the king's jufticiary, ſhall come into Bis court, 
ro ANSWER THERE, conceruing that which, it ſhall appear 
to the king's court, is cognizable there; and ſhall anſwer in 
the eccleſiaſtical court, concerning that which, it ſhall appear, is 
cognizable there; ſo that the king's juſticiary ſhajl ſend to the 
court of holy church, ro ſee in what manner the cauſe ſhall be 
tried there: and if an eccleſiaſtie thall be convicted, or confeſs 
the crime, the Church ought not any Icnger to give him pro- 
tection. 

Thirdly, it is uνανν,ie- for archbiſhops, biſhops, and any digmfied 
clergymen of the realm, to go out of the realm without the king's 
licence; and if they ſhall go, they ſhall, if it ſo pleaſe the king, 
give ſecurity, that they will not, either in going, ſtaying, or re- 
turning, procure any evil, or damage, to the king, or the Kking- 
com (c). 

Fourthly, perſons. excommunicated ought not to give any ſe 
curity by way of depoſit, nor take any oath, but only find ſecu- 
rity and pledge to ſtand to the judgment of the Church, 1 in order to 
abſolution (4). 

Fifthly, no tenant I CHIEF of the king, nor any of the offi- 
cers of his houſhold, or of his demeſne, ſhall be excommunicate, 
nor ſhall the lands of any of them be put under an interdi& ; un- 
leſs application ball firſt have been made to our lord the king, if he 
be in the kingdom ; or, if he be out of the kingdom, to his juſticiary; 
that he may do right concerning ſuch perſon ; and in ſuch manner, 
as that what ſhall belong to the king's court ſhall be (Hare. deter- 


tte een is Vide Titles of W Ittakes 
thoſe days, and the trial thereof re- in all elergymen who held of him in 
ſerved to the king's ſupreme court. clief, but does not here extend to all 
La. . Hiſt: Hepry U. val. 4. oct. parſons, or heneficed clergymen, as the 
971. ; word is commonly tranſlated. - 

() This was enacted to prevent (4) The words in the original are, 
che too frequent and dangerous inter- non debent dare wadium ad re- 
courſe between the pope and Engliſh © manens,” which being ſomewhat 
prelates. The words in the original obſcure, have been differently tranſ= 


conſtitution, perſenæ regri, ſhould be lated by ditferens authors. 
Saaſlated bier ngen. * 


1 


mlned, 


LY 
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firſt, that there ſhould be no appeal to the biſhop without 


| the king's licence. Secondly, that no archbiſhop or biſhop 


ſhould go over the ſeas, at the pope's command, without the 
Vor. I. R king's 


"mined, and what ſhall belong to the eccleſiaſtical court ſhall be ſent 
thither, that it may be there determined (e). 

Sixthly, congerning appeals, if any ſhall ariſe, they ought to pro- 
ceed from the archdeacon to the - biſhop, and from the biſhop to the 
archbiſhop. - And, if the archbiſhop: ſhall fail in doing juſtice, the 
cauſe ſhall at laſt be brought to our lord the king, that by his precept 
the diſpute may be determined in the archbiſhop's court; fo that 
it ought not to proceed any farther without the conſent of our lord 


the king (). 1 * As, 
enthiy, 


Gee Om a letter of the. biſhop or 


the authors of thoſe times, is, that the Londen to the pope, concerning the 
king, ſhould not ignorantly be expoſed diſpute between the king and Becket, 
to converſe with an excommunicated he explains this conſtitution as being 


perſon; to prevent which, notice to no prohibition of appeals to Rome, 


the king would have been ſufficient 3 but only a check on their being car- 
whereas the conſtitution itſelf declares ried thither unneceſſarily, and with. 
the intention to be, that the king may out the leave of the king. His 
do right concerning ſuch perſon. And words are, In appellationibus ex 
it not only ſecures the perſons of the COOLED 


_ king's tenants and officers from ex- ** fibi vindicat (rex ſci honoris 


communication, but alſo their lands * et oneris, ut ob civilem cauſam 
from an interdict, without application ** ullus clericorum regni ſai ejuſdem 
to him. In truth, it was meant as a regni fines exeat, nifi, an ipſius 
check upon the power of the ſpiritual ** authoritate et mandato jus ſuum 
court, and, as appears from Eadmer, ** obtinere queat, experiendo cognoſ- 
was coeval with the eſtabliſhment of cat. Qyodſi nec fic obtinuerit, ad 
that court in England. Vet the latter © excellentiam veſtram, ipſo in nullo 
part of it ſhews, that it did not take * reclamante, cum volet quilibet ap- 
from thence all power of infliting the ** pellabit.”* Without queſtion there 
diſcipline of the Church on ſcandalous is not in the words of this conſtitution. 
ſinners, becauſe they held of the king, any direct prohibition of appeals to 
or ſerved him as his officers; but Rome; it being only declared, that, 
only prevented the exerciſe of that e newer norm mv 
juriſdiction over his tenants and offi- 

cers, without a reaſonable cauſe, or in further 

caſes not properly cognizable there, without conſent of 


F 
i| 
ys 


but belonging to his courts of civil or in effe& this reſtraint would gene- 
criminal juſtice, The only fault of rally have ſtopped the cauſe in that 
this law ſeems to have been the limita- court; and it manifeſtly aſſerted the 
tion of it, in making that a privilege of royal fupremacy, by ſubjecting the 
one claſs of the people, which was 2 power of appealing to Rome, in ec- 
right due to all, Ibid. 372. clefiaſtical cauſes, to the will and 


— — — 


— — —— — — 
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-king's licence. Thirdly, that the biſhop ſhould not ex- 
communicate the king's tenants in capite without the king's 


Seventhly, if there ſhall ariſe any diſpute between an eccleſiaſtic 
and a layman, or between a layman and eccleſiaſtic, about any tene- 
ment, which the ecclefiaſtic pretends to be held in frank almoigne, 

and che layman pretends to be a /ay fee, it ſhall be determined before 
the king's chief juſtice, by the trial of twelve lawful men, whether 
the tenement belongs to frank almoigne, or isa lay fee; and if it be 
found to be frank almoigne, then it ſhall be pleaded in the eccle- 
ſiatical court; but if a lay fee, then in the king's court; unleſs 
both parties ſhall claim to hold of the ſame biſhop or baron: but if 
both ſhall claim to hold the ſaid fee under the ſame biſhop, or baron, 
the plea ſhall be in 54 court: provided that by reaſon of ſuch trial, 
the party who was firſt ſeiſed ſhall not loſe his ſeiſin till it ſhall 
have been finally determined by the plea. a 57818 

Eighthly, whoſoever is of any city, or caſtle, or borough, or 
demeſne + manor, of our lord the king, if he ſhall be cited hy the 
archdeacon or biſhop for any offence, and ſhall refuſe to anſwer to 
ſuch citation, it is allowable to put him under an interdict; but he 
ought not to be excommunicated, before the king's chief officer of 
the rown be applied to, that he may by due. courſe of law compel 
him to anſwer accordingly ; and if the king's: officer. ſhall fail there- 
in, ſuch officer ſhall be at the mercy of our lord the king; and 
es the biſhop may compel_ the perſon accuſed by ecclefiaſtical 

u 
2 Niathls, pleas of debt, whether” they de due by faith folemnly 
_ Pledged, or without faith lo pledged, belong to the King $ judi- 
* cature (g). 
Tenthly, when an archbi@opeick, or biſhoprick, or abbey, or 
_ priory, of royal foundation, ſhall be vacant, it ought to be in the 


pleaſure of the king: whereas the 
pope claimed che right of receiving 
- ſuch appeals, as inherent in his (ee. 
_ Hensy's defire of gaining the conſent 
was the reaſon of his avoiding an ex- 
preis prohibition ; but he intended it 
' thoukd have the fame operation, and 

err Ibid. 373. 


} The clergy of England began | 


in the reign of king Stephen to 


eue der rden the ſpiri- 


tual courts to the trial of perſons for 


breach of faith, pro le ſone fidei, in 


civil contracts; by which means they 
drew thither a vaſt number of cauſes 
which belonged to the civil courts, 
and of which they had no proper 
cogniaance. To this encroachment 
they were inſtigated by the biſhops of 
Rome, and therefore Alexander con- 
demned the above-recited ſtatute, 
which was made to prevent it. 


bands 


7 
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licence; Fourthly, that the biſhop ſhould not have the 
conuzance of perjury, or ſidei lefionis. And, fifthly, that 
R 2 the 


hands of our lord the king, and he ſhall receive all the rents and 
iſſues thereof, as of his demeſne ; and when that church is to 
be ſupplied, our lord the king ought to ſend for the principal 
clergy of that church, and the election ought to be made in the 
king's chapel, with the aſſent of our lord the king, and the advice 
of ſuch of the prelates of the kingdam as he ſhall call for that pur- 
poſe; and the perſon elect ſhall there do homage and fealty to our 
lord the king, as his liege lord, of life, limb, and worldly honour, 
(8AVING HIS ORDER) before he be conſecrated (5). 

The king, thinking that he had now finally prevailed in this 
great enterprize, ſent the conſtitutions to pope Alexander, requir- 
ing his ratification : but Alexander, who plainly ſaw that they were 
calculated toeſtabliſh the independency of England, abſolutely con- 
demned, in the ſtrongeſt terms, the ten articles above recited, and only 
ratified the following fix, viz. | 
- | 14, Churches belonging to the fee of our lord the king cannot 
.be given away in perpetuity, without the conſent and grant of the 
king, ö ' - 
= £ Laymen ought not to be accuſed, unleſs by certain and legal 
accuſers and witneſſes, in the preſence of the biſhop, ſo as that the 


) The ſaving ,clauſe at the end 
certainly opened a wide door to elude 
all the obligations contracted by the 
prelates in the act of homage and oath 
of fealty; though it is affirmed by 
\ Becket, in a letter to the pope, that 
& the ſame form was then uſed by 
the whole Chriſtian church.“ He 
likewiſe adds, that when his holineſs 
abſolved him from an oath which he 
had taken at Clarendon, that pontiff 
told him, that . not even for the pre- 
ſervation of his life ſhould a biſhop 
lay himſelf under any obligation 
without a 8AviNnG to his order, and 
to the honour of *God :** to Which he 
adhered moſt pertinaciouſſy. As for 
the form of election which is laid 
_ down in this ſtatute, it muſt be ob- 
ſerved, that the making it, in the 
king's chapel, by the principal clergy 
of the vacant church, with the advice 


only of ſuch of the prelates of the 
kingdom as he ſhould call for that 
purpoſe, ſeems to have been a'prac- 
tice of no very ancient datez not 
older than the reign of Henry I. or 
William Rufus. For Mr. Tyrrel, in 
the introduction to his Hiſtory of Eng- 
land, has proved by many authorities, 
(ſee Chron. Sax. edit, Oxon. p. 174). 
that during the times of the Saxons, 
the Engliſh prelates had been uſually 
elected in the Witena-gemote, or 
great council, with the advice or con- 
currence of the whole aſſembly. It 
likewiſe appears from the Saxon 
Chronicle, that the ſame form was 
continued under William L But 
whatever form had been kept up in 
thoſe, or was continued in theſe 
times, the chief power in the elec- 
tions, was, by the conſtitution of the 
kingdom, affigned to the Ang. 


archdeacon 
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the clergy ſhould be convened before lay judges, and that 
che king's courts ſhould have conuzance of churches and of 
tythes. * 


Tutu, he raiſed up the municipal laws of the kingdom 
to a greater perfection, and a more orderly and regular admi- 


archdeacon may not loſe his right, nor any thing which ſhould 
thereby accrue to him : andif the offending perſons be ſuch, as that 
none will or dare accuſe them, the ſheriff, being thereto required by 
the biſhop, ſhall ſwear twelve lawful men of the vicinage, or town, 
before the biſhop, to declare the truth, according to their conſcience. 

3. Archbiſhops, biſhops, and all dignified clergymen, who hold of 
the king in chief, have their poſſeſſions from the king as a barony, 
and anſwer thereupon to the king's juſtices and officers, and follow 
and perform all royal cuſtoms and rights, and, like other barons, 
ought to be preſent at the trials of the king's court with the barons, 
till the judgment proceeds to loſs of members or death. 

4+ If any nobleman of the realm ſhall forcibly reſiſt the arch- 
biſhop, biſhop, or arch-deacon, in doing juſtice upon him or his, 
the king ought to bring them to juſtice ; and if any ſhall forcibly 
reſiſt the king in his judicature, tne archbiſhops, biſhops, and arch- 
deacons, ought to bring him to juſtice, that he may make ſatisfac- 
tion to our lord the king. 

$- The chattels of thoſe who are under forfeiture to the king, 
ought not to be detained in any church, or church- yard, againſt the 
king's juſticiary ; becauſe they belong to the king, whether they 
are found within churches or without. 

6. The ſons of villeins ought not to be ordained without the 
eonſent of rheir lords, in whoſe lands they are known to have 
deen born. | 

A tranſcript of the Conſtitutions of Clarendon, from the Car- 
tonian manuſcript of Becket's life and epiſtles, which is probably 
the moſt untient and correct copy, is in lord Lyttelton's Henry the 
Second. 

Theſe Ratutes were not only enacted by the advice and authority 
of pasliament, but after a ſtrict enquiry into the law and cuſtoms of 
«the realm anterior to that time; and which theſe ſtatutes only re- 
. und confirmed. The preamble ſays, * in præſentià ejuſdem 
FaQta eft iſta recordatio vel recognitio cujuſdam partis con- 
n fugtudinum et libertatum et dignitatum antecefforum ſuorum, 
i videlicet, regis Heurici avi ſui et aliorum, que obſervari et teneri 
Pa n 
regno.” is 
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niſtration than before. Tis true, we have no record of judi- - 


cial proceedings ſo ancient as that time, except the rirs 


ROLLS in the exchequer, which are only accounts of his re- 


venue. But we need no other evidence hereof, than the 
tractate of Glanville, which though perhaps it was not 
written by that Ranulphus de Glanvilla who was juſtitia- 
rius Angliæ under Henry II. yet it ſeems to be wholly written 
at that time (e). By that book, though many parts 
thereof are at this day antiquated and altered, and in that 
long courſe of time which has elapſed -fince that king's 
reign, much enlarged, reformed, and amended ; yet by 
comparing it with thoſe laws of the Confeſſor and Conque - 


ror, yea, and the laws of his grandfather king Henry I. 


which he confirmed, it will eafily appear, that the rule and 
order, as well as the adminiſtration of the law, was greatly 
improved beyond what it was formerly. And we have 
more footſteps of their agreement and concord herein with 
the laws, as they were uſed from the time of Edward I. and 
downwards, than can be found in all thoſe obſolete laws of 
Henry I. which indeed were but diſorderly, confuſed, and 


general things; rather the caſes and ſhells of directing the | 


way of adminiſtration, than inſtitutions of law, if compared 
with Glanville's tractate of our laws. 


(o) Sir Edward Coke (4 Inſt. 


345.) ſays, that this book was firſt 
printed “ by the perſuaſion aud 
procnrement of fir William Stan- 
ford, a grave and learned judge 
of the common pleas A. D. 1554. 
1&2 Ph & M.—“ Henricus 
rex Angliz pater conſtituit 
% (ſays Hoveden) Ranulphum de 
% Glanvilla ſummum juſtic, to- 
« tius Angliz, cujus ſapientia 
+ conditz ſunt leges ſubſcriptæ 


R3 


3 


« quas Anglicanas vocamus.” 
Hov. A. D. 1180. et reg. H. 2. 
26. Plewd. 368. Sulliv. Lect. 
130. 148. 288.— This book of 
Glanville (Tractatus de Legibus 
& Conſuetudinibus Angliz) is 
ſuppoſed to have been the firſt 
undertaking of the kind, in any 


country of Europe. It was 


compoſed about the year 118 1. 


Robert. Cha. V. 1 V. oft. 382. 


FourTHLY, 
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FovrTHLY, the adminiſtration of the common juſtice of 
the kingdom ſeems to. be wholly diſpenſed in the county 
courts, hundred courts, and courts baron; except ſome of 
the greater crimes reformed by the laws of king Henry I, 
and that part thereof which was ſometimes taken up by the 
Juftitiarius Angliæ. This doubtleſs bred great inconve- 
nience, uncertainty, and variety in the laws, viz, 


_ FirrsT, by the IGNORANCE of the judges, which were the 
freeholders of the county. For although the alderman, or 
chief conſtable of every hundred, was always to be a man 
learned in the laws; and although, not only the freehold- 
ers, but the biſhops, barons, and great men, were by the 
laws of king Henry I. appointed to attend the county court, 
yet they ſeldom attended there; or if they did, in proceſs of 
time they neglected to ene the Engliſh laws, as great men 
e do. 

Sucon⁰L v, another inconvenience was, that this alſo bred 
GREAT VARIETY of laws, eſpecially in the ſeveral coun- | 

ties. For the deciſions, . or judgments, being made by di- 
vers.courts, and ſeveral independent judges and judicato- 
ries, who had no common intereſt among them in their ſe- 
veral judicatories ; thereby, in proceſs of time, every ſe- 
verat county would have ſeveral laws, cuſtoms, rules, 
and forms of proceeding ;---which is always the effect of 
ſeveral independent judicatories, adminiſtered by ſeveral 
judges. bog t tf he 


e 


THIRDLY, a third inconvenience was, that all the bufinefs 
of any moment was carried by parties and factions. For the 
frecholders being generally the judges, and converſing one 
among another, and being as it were the chief judges, not 
oa of the fact, but of the law; EVERY MAN THAT HAD 

A $ULT 
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A $UIT\ THERE, $PED ACCORDING AS HE COULD MAKE- 
PARTIES. And men of great power and intereſt in the 
county did eaſily overbear others, in their own cauſes, or in 
ſuch wherein they were interefted; either by relation of 
| * erer n 


Anp although in caſes of falſe judgment, the hw, even 
as then uſed, provided a remedy, by writ of falſe judgment, 
before the King or his chief juſtice ; and in caſe the judg- 
ment was found to be ſuch, in the county court, all the ſuit- 
ors were conſiderably amerced ; which alſo continued long 
after in uſe with ſome ſeverity ; yet this proved but an Ix- 
EFFECTUAL * thoſe miſchiefs. 


THEREFORE the king took another * a more fftual 
courſe. For in the twenty- ſecond year of his reign (þ), by 
advice of his parliament held at Northampton, Hz insTITU= 
TED JUSTICES ITINERANT (q); dividing the Kingdom into 
ſix circuits, and to every circuit allotting three judges, 
knowing or experienced in the laws of the realm (r). Theſe 
juſtices with their ſeveral circuits are declared by n 
ſub eodem anno; i. e. 22. H. 2. viz. | 


« 1. HuGo CrEssyY, Walterus filius Roberti, & Robertus 
« Maunſel, for Norfolk, Suffolk, Cambridge, Hunting- 
« don, Bedford, Buckingham, Tho and Hartford 'coun+ 
« ties. 


4 2. Huco DE GunDEviILLa, W. filius Radulphi, & W. 


) A. D. 1176. 5 Blac. Com. 4 v. 422. Speed, 
(7) In the Black Book in the 467. Janus-Anglorum 108. 
exchequer, cap. 8: they are call- Pryn. on 4 Inſt. 150. cap. 34. 
ed * juſticiarii deambulantes Spelm. Gloſs. verb, Iter. 
and “ perluſtrantes. 


1 R4 | 4 


— 
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« Baſſet, for Lincoln, Nottingham, Derby, e, War- 
— ent: | 


E 3. Rosa rus filius Bernardi, Richardus Giffard, & 


« Rogerus moan feng bali, Hamp- 
* ee ee ere 


5 4. W. IL Ius Stephani, Bertein de Verdun, & Turſtavi 
c filius Simonis, for n Glouceſter, Werceſter, and 
« Salop counties. | 


©« 5, Rapulrnvus filius Stephani, W. Ruffus, & Gilbertus 


« Pipard, for the counties of Wilts, Dorſet, Somerſet, De- 
« yon, and Cornwall. 


„ 6. RopxrRTUs pE WaATTSs, Radulphus de Glanvills, 
©& & Robertus Picknot, for the counties of York, Richmond, 


« Lancaſter, Copland, Welipubad —— 
« Cumberland, 


« Hz, (conſilio archiepiſcoporum, epiſcoporum, comi- 
« tum & baronum regni, &c. apud Nottingham exiſten- 
« tium) miſſi ſunt per ſingulos Anglize comitatus & jura- 
« yerunt quod cuilibet jus ſuum conſervarent ille ſum.“ 
Hoveden, fo. 313. & Mat. Paris, in anno 1176, And that 
cheſe men were well known in the law, appears by their com- 
panion, Radulphus de Glanvilla ; who feems to have been the 
author of the treatiſe De Legibus Anglie, and was afterwards 
made juftitiarius Angliæ. 


To thoſe juſtices was afterwards committed the conu- 
' ance of all civil and criminal pleas happening within 
their diviſions; -and likewiſe pleas of the crown, pleas 
yourhing liberties, and the Ling's rights. And, the better to | 
| acquaint 
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s©quaint them with-their buſineſs, there were certain zfizes 
which were firſt enacted at Clarendon, and afterwards con- 
firmed at Northampton; they were not much unlike the 
capitula itineris mentioned in our old Magna Charta, but are 
not ſo perfect, and are ſet down by Hoveden «bi ſupra, 
and are too long to be here inſerted. I ſhall only take no- 
| tice of this one, viz. eſtabliſhing deſcents, becauſe I ſhall 
hereafter have occaſion to uſe it:“ Si quis obierit francus 
« tenens hæredes ipſius remaneant in talem ſeiſina qualem 
pater ſuus, &c.“ 


Bur beſides thoſe courts in eyre, there were two great 
ſtanding courts, viz. the exchequer and the court of king's 
bench, vel curiam coram iſo rege, vel ejus juſticiario. And 
it was provided by the above-mentioned aſſiſæ, “ quod 
« juſticice faciant omnes juſticias & rectitudines ſpectantes 
ce ad dominium regis, & ad coronam ſuam per breve do- 
« mini regis vel illorum qui in ejus loco erunt de feodo 
« dimidii militis & infra, niſi tam grandis fit quærela quod 
c non poflit deduci ſine domino rege vel talis quam juſti- 
& ciæ ei reponunt pro dubitatione ſua, vel ad illos qui in loco 
« ejus erunt, &c.“ 


NEITHER do I find any diſtin& mention of the court of 
common bench, in the time of this king; though in the time 
of king John, there is often mention made thereof ; and the 
rolls of that court, of king John's time, are yet extant upon 
record. Vide poſt. ſub Richardi primi [C]. 


Tur 


tei The editor of the third edition of this Hiſtory ſubjoined the 
following note, on the ſentence to which the preſent note refers.— 
% Notwithſtanding what our author here writes, it appears by 
* Glanville and others, that the common pieas was then alſo in be- 


« ing, 
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Tux limitation of che affiſe of Novel Diſſeiſin, is by thoſe 
aſſiſes 3 to be, ee eee | 
ff tc; of «in 


« ing, os Aran Charta has * rel that court to a certain . 
« which before was moveable and uncertain.” 

Sir Edward Coke, it is true, ſtrongly contends for the fame po- 
ſition.—“ For the antiquity of the court of common pleas, they err 
(fays fir Edward) ( that hold that before the ſtatute of Magna 
« Charta there was no court of common pleas, but had his creation 
« by or after that charter; for the learned know, that in the fix-and- 
* twentieth year of Edward the third, the abbot of B. in a writ 
« of affize brought before the juſtices in eire, claimed conufance 
„and to have writs of affize, and other original writs out of the 
2 king s court by preſeription, time out of mind of man, in the 
« reigns of Saint Edmond, and ſaint Edward the Confeffor, before 
„ the conqueſt. And on the behalf of the abbot were ſhewed 
«© divers allowances thereof in former times, in the king's courts, 
and that king Henry the Firſt confirmed their uſage, and that 
* they ſhould have conuſance of pleas, ſo that the juſtices of the 
* one bench or the other ſhould not intermiddle. And the ſtatute of 
« Magna Charta erecteth no court, but giveth direction for the pro- 
per juriſdiction thereof in theſe words: Communia placita non 
7 3 euriam noftram, ſed teneantar in aliquo certo loco. And 

„properly the ſtatute ſaith, aon ſegnantur, for that the king's-· bench 
did in thoſe days follow the king abicungque fuerit in Anglia, and 
© thercforg'enaReth that common pleas ſhould be holden in a conrt 
reſident in a certain place. In the next chapter of Magna Charta, 
* {made at one and the fame time) it is provided, et ea, qua per 

« eofdem (ſ. jufticiarios et itinerantes) propter difficultatem ali- 
« quorum articulorum terminari non foſſunt, referanter ad juſti- 
% ciarios noftros de banco, et ibi terminentur. And in the next to 
that, aſſiſæ de ultima fra ſentatione ſemper caprantur caram jufti- 
* ciariiy de banco, et. ibi terminentur. Therefore it manifeſtly 
« appeareth, that at the making of the ſtatute of Magna Charta 
there were juficiarii de banco, which all men confeſs to be the 
* courtof common pleas. And therefore that court was not erect- 
« ed by or after that ſtatute (a).“ From the whole of Coke's ob- 
fervations here and in the preface to his Eighth Report, it ſeems to 
have been his opinion, that the court of common pleas was not only 
2 diſtinct court, at the time of making the Magna Charta of the gth 
of Henry III. but alſo-exifted as ſuch before the conqueſt, But ac- 


() Co, Lit. 71. b. 


cording 


* 
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« in Angliam proximam poſt pacis factam inter m_—_ 
4 regen flium fuum.” 


- Tt king ene the twenty · fifth year of his | 
reign, divided the limits of his itinerant juſtices into four 
circuits or diviſions ; and to each circuit affigned à greater 
number of juſtices ; viz.—five at leaſt, which are thus ſet 
down in Hoveden, folio 337. viz. (5). W 

| * * ANNo 


cording to Mr. Mad ox, whoſe enquiries into the ſubject were cer. 
tainly more minute, the origin of the court of common pleas is of a 
much later date. He ſo far agrees with Coke, as to admit, that the 
Magna Charta of Henry the Third rather confirmed, than erected, 
the bank or common pleas ; and that ſuch a court was in being ſeye- 
ral years before the Magna Charta of the 17th of king Jobn, though 
it was then firſt made Rationary. But in other reſpects fir Edward 
Coke and Mr. Madox differ widely; for che latter chinks, that for 
ſome time after the conqueſt there was one great and ſupreme judi- 
cature called curia regis, which he ſuppoſes to have been of Norman 
and not of Anglo-Saxon original, and to have exerciſed juriſdiction 
over the common as well as other pleas ; that the common pleas and 
exchequer were gradually ſeparated from the curia regts, and became 
juriſdictions wholly diſtin& from it; and that the ſeparation of the 
common pleas began in the reign of the firſt Richard, or early in-the 
reign of John, and was compleated by Henry the Third. See Mad. 
Hiſt. Excheq, fol. ed. 63, and the chapter on the diviſion of the King's 
courts 339. See farther, 3 Blackſt. Comment. 5th ed. 37. 4 Inft. 
99. Lamb. Archeion. ed. 1635. p- 24. to 34. and the books cited 
in Pryn on 4 Inſt. 52, Harg. note 2. on Co, Lit. 71. b. and ſee 
Sulliyan Lect. xxxii. end Barring, on Stat. 10. Lord Bacon ſup- 
poſes that the court of common pleas was oreced in the reign of 
Henry the Third (6). 


(s) This 8 ordinance 390. Theſe juſtices were either 


of Henry had a direct tendency 
to reſtrain the oppreſſions of the 
barons, and to protect the infe- 
rior gentry and common people 
in their property. Hoveden, 


prelates or conſiderable nobility; 
and beſides carrying the autho- 
rity of the king's commiſſion, 
were able, by the dignity of their 
own characters, to give weight 


(5) Vol. ii. 378. 


and 
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AN 1179. 25 H. 2. Magno concilio celebrato apud 
< Windeſhores, communi conſilio archiepiſcoporum comi- 
& tum & baronum & coram rege filio ſuo, rex diviſit An- 
« glam in quatuor partes, & unicuique partium præfecit 
& viros fapientes ad faciendum T 

E modum. 


„ t. RicAx pus epiſcopus Winton, Ricardus thefaura- 
4 rius regis, Nicholaus filius Turoldi, Thomas Baſlet & 
* Robertus de Whitefield, for the counties of Southampton, 
« Wilts, Glouceſter, Somerſet, Devon, Cornwall, Berks, 
and Oxon. . 


«2. GALFRIDUs Elienſis epiſcopus, Nicholaus capellanus 
« regis, Gilbertus Pipard, Reginald de Wiſebeck capellanus 
<« regis, & Gaulfridus Hoſce, for the counties of Cambridge, 
«< Huntingdon, Northampton, Leiceſter, Warwick, Win- 
« cheſter, Hereford, Stafford, and Salop. 


« 2, JORANNEs epiſcopus Norwicenſis, Hugo Murdac 
« clericus regis, Michael Bellet, Ricardus de le Pec, & 
« Radulphus Brito, for Norfolk, Suffolk, Eſſex, Hartford, 
« Middleſex, Kent, Surrey, Suſſex, Bucks, and Bedford. 


« 4, GALFRIDUS NE Luci, Jahannes Comyn, Hugo de 
« Gaerſt, Radulphus de Glanvilla, W. de Bendings, Alanus 
* de Furnellis, for the counties of Nottingham, Derby, 
Vork, Northumberland, Weſtmorland, Cumberland, and 
10 Lancaſter. 


and credit to the laws. The cient evidence, that courts were 


honour of bringing this wiſe in- held, occaſionally at leaſt, by 
ſtitution to a ſettled ſtate, isdue itinerant judges in more antient 
to Henry II. Yet there is ſufſi- times. Madox Excheq. 86. ſeq. 


« IST 


— 
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& 1x ſant juſticiæ in curia een, 
* pere MW 


| Tuts prince did theſe 3 things, viz. 


Finer, by this means he improved and perfected the laws 
of England, and doubtleſs transferred over many of the 
Engliſh laws into Normandy ; which, as before is obſerved, 


| cauſed that great ſuitableneſs between their laws and ours, 


So that the ſimilitude did ariſe, much more by a CoNFoR» 
MATION of their laws to thoſe of England, than by any 
conformation of the Engliſh laws to theirs ; eſpecially in 
the reigns of king Henry II. and his two ſons, king Richard, 
and king John, both of whom were alſo dukes of Nor- 


mandy. 


SECONDLY, he checked the pride and inſolence of the pope 
and the clergy, by thoſe conſtitutions made in a parliament 


at Clarendon, whereby he reſtrained the exorbitant power 


of the ecclefiaftics, and the exemption they claimed from 


outer n * 


e ſubdued * conquered Ireland, and added 
it to the erown of England; which conqueſt was begun 


by Richard eatl of  Stigule, or Strongbow, 14 H. 2. but 
was perfected by the king himſelf, in the ſeventeenth year 
of his reign z and, for the greater ſolemnity of the buſineſs, 
was ratified by the FEALTIEs of the biſhops and nobles of 
Ireland, and by 2 bull of confirmation from pope Alexan- 
der; who was willing to intereſt himſelf in that buſineſs, 
to ingratiate himſelf with the king, and to gain a pretence 


for that-ARROGANT USURPATION, of diſpoſing of temporal 
6 . 1 9 $S 


7 
- 
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Gominions. Fide Hoveden, anno 14 H. an the Ni nf 


Chapter of 2 Hiſtory (t). 


Ricuaxb I. eldeſt fon of king Henry u. ſubeceded his 


| father. I have ſeen little of record, touching the juridical 
proceedings, either of hin or bis faid father, other than 


what occurs in the IE-ROI IS in the exchequer; which 
both in the time of Henry II. Richard I. and king John, 
and all the ſucceeding kings, are fairly preſerved. And the 
beft remembrances that we have of this king's reign in re- 
Etion'to the law, are what 2 Hoveden's Annals have 


- r down to us, Viz. ' 


j 1 
* 


5 FR the * three notable 
things which fir Matthew Hale 
has thought proper to notice, it 
may not be improper to add, that 
Henry introduced and eſtabliſhed. 


the grand aflize,or trial by a ſpe- 


cial kind of jury, in a writ of 
right. at the option of the tenant 
or defendant, inſtead of the bar- 
barous and Norman trial by bat- 
tle. Blac. Com. 4 v. 422. All 
advances towards reaſon and good 
ſenſe are ſlow and gradual.--Hen- 
ry, though ſenſible of the great 
abſurdity attending the trial by 
duel or battle, did not venture to 
aboliſh it: he only admitted either 
of the parties. ro challenge a trial 
_ by an athize or a jury of Tan 
* Glanv, lib. 2. cap 
7.— This latter method of t 
ſeems to have been very antient 
En ud, and moſt robab 
2 = by t "by laws of Nel 
but che bärbarobs and violent 


Seuius of the age had of late 


* * 
* ee 1 
* „ 4 ++ > S<S % is 


- whiich'in proceſs of ti 


cords, 


given more credit to the trial by 

battle, which had become the 
general method cf deciding all 
important controverſies. It was 
never abolithed by law, in Eng- 
land: and there is an inſtance af 
it ſo late as the reign of Eliza- 


| beth. Vide Dyer's Rep. fo. 


301. pl. 40. But the inſtitution 
revived by this king, being found 
more reafohable and more ſuit- - 
able to a civilized people, gra - 
dually prevailed overit. Tothe 


reign of Henry II. muſt alſo be 


referred the introduction of eſcu - 


age, or pecuniary ; commutation 
for perſonal military ſervice, 
was the 
ent of the t ſubfidies 
| granted to the — N parlia- 
ment, andthe land tax of later 
times. Blac. Com. 4 v. 423. 


See Madox, 435 4362/4371 438. 
Tyrrel, vol. ii. i. 466. | from the r re- 


84. 


Fixsr, 
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Fist, he inſtituted a body of naval laws in his return 
from the Holy Land, in the iſland of Oleron, which are 
yet extant, with ſome additions. De quibus vide Mr. Sel- 
den's Mare Clauſum, lib. 2. cap. 24. I ſuppoſe they 
are the ſame which are attributed to him by Matt. - Paris, 
anno 1196. And he conſtituted juſtices to put them in exe- 
cntion * h l 
ben he obſerved the ſame method of dftciburing 
Juſtice as his father had begun, by Juſtices itinerant per 
'fingulos © "Anglia comitatus; to whom he delivered two 
kinds of extracts or articles of i inquiry, viz. capitula coro- 
ne, much reformed and augmented from what they were 
before, and capitula de Judæis. The whole may be read in 
Hoveden, fo. 423. ſub anno 5 R. 1. and by thoſe articles 
"ſt appears, that at that time there was a ſettled court for 
che Commori pleas, as well as for the king's bench. Though 
it ſeems that pleas of -LanD were then INDIFFERENTLY 
Held in either; as appears by the firſt and ſecond articles 
thereof, where we have, -* placita per breve domini regis, 
vel per breve capitalis juſticiz, vel a capitali curia regis 
4 coram eis (juſticiis) miſla :” the former whereof ſeems to 


0 The laws of Oleron con- 


well as England. 4 I think,” fays 
cerning uayal affairs,are the only 


Dr, Sullivan, © to this time we 


ſpecimen of the legiſlative capa · 
city of this brave and magnani- 
mous prince. Tbey were made 
at the iſle of Oleron, off the coaſt 
of France, where his fleet rendez- 
vouſed in their paſſage to the Holy 
Land. Theſe laws were defigned 
for che keeping of order, and for 
abroad ; and they were framed 
wich ſuch wiſdom, that they have 
been adopted by other nations 33 
* 


« may, with probability enough, 
« refer the origin of the admi- 
« ralty juriſdiction.” Sulliv. 
Lect. 331. Blac. Com. 4 y- M;. 
But ſee Dr. Henry's Hiſt, 3 v. 
533,—Theſe laws, which are 
forty-ſeven in number, are evi- 
dently very antient, and no leſs 
prudent, humaneand juſt, Many 
of them, from a change of man- 
ners and circumſtances, _have 
been long obſolete. 


be 
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de the common pleas, which held pleas by original writ, 
. which. writ was under the king's, fee when he was in Eng- 
land, But when he was beyond the ſeas, it was under the 
teſte of the vv Angliæ, as the cyffos * in the 
King's abece (0) 


Tas power which the e juſtices itinerant had to bold pleas 
in writs of right, or the grand aſlize, was ſometimes limited— 
as here by the articuli coronæ under Henry 11.—to half a 
err fee, or under. For here, in theſe articles it is, ( de 


e magnis aſſiſis quæ ſunt de centum ſolidis & infra.” But 


in the next commiſſions, inſtructions, or capitula coronæ, 


it is, de magnis aſſiſis 5. ane eee, tem K 
7 | 


Int his eighth year, he eſtabliſhed a common rule for 
weights and meaſures throughout England, called «fo de 
menſuris; wherein we find the meaſure of woollen. cloths 
was then the ſame with that of Magna Ro: H. . 


, 8 de duobus ulnis infra liſuras (w).“ 


; In the ye year hairs. big death, the like juſtices errant went 

through many counties of England, to whom articles, or 
copitula placitorum corone, not much unlike the former, 
were delivered. Vide Hoveden, ſub anno 1198. fo. 445 


An in the ſame year he iſlued commiſiions in the Trent, 
Hugh de Neville being chief juſtice 3 and to thoſe were 


= b Vide note doi on this \ 165. Hored. 774+ An uſeful 
inſtitution, which the mercenary 


chapr 
455 ) He eſtabliſhed by law one diſpoſition and neceſſities of hi 


weight and mepſure throughout ſueceſſor engaged ane 
his kingdom. Mar. Paris, :09- with WF Pe: 
'234- T rivet, 127+ Ann. Waverl, 3 | 


i. 
+» ft - 


COMMON-LAW or ENGLAND. 245 


2 

alſo delivered articles of inquiry, commonly called aſſſeæ de 
forefia, which may be read at large in Hoveden, ſub codem 
anno. Theſe gave great diſcontent to the kingdom, for 
both the laws of the foreſt 26 *. 
cusiand i ö (x). 


Kine John ſucceeded his (aid brother, both in the king- 
dom of England, and duchy of Normandy. The evidence 
that we have; touching the progreſs of the laws of his time, 
are principally three, viz. Firſt, his charters of liberties. 
Secondly, the records of pleadings and proceedings in his 
courts. Thirdly, the courſe he took for _— the Engliſh 
laws & in Ireland. 


1. Touch the firſt of theſe, his charters of the liberties 
of England, and of the foreſt, were hardly and with diffi- 
culty gained by his baronage, at Stanes, anno Dom. 1215. 


The collection of the former was, as Matt. Paris tells us, 


upon the view of the charter or law of king Henry I. which 
he ſays, contained & quaſdam libertates & leges à rege Ed- 


« vardo Sancto, eccleſiæ & magnatibus conceſſasp exceptis 


« quibuſdam libertatibus quas idem rex de ſuo adjecit;” and 


that thereupon the baronage fell into a reſolution to have 


(#) Mr. Juſtice Blackſtone, 
ſpeaking of Richard I. ſays 5 
was a ſportſman as well as 
« ſoldier, and therefore re ati 
n the foreſt laws with ſome ri- 
© gour, which occaſioned many 
« diſcontents among his people: 
« theugh (according to Mat- 
« thew Paris) he REPEALED 
« the penalties of caſtration, loſs 
« of eyes, and cutting off the 
7 hands and feet, before inflicted 


Vol. I. 


* on ſuch, as tranſgreſſed in 
© hunting; probably finding that 
«© their ſeverity prevented pro- 
« ſecutions.'*—Blac. Com. 4 v. 
423-—Mr. Hume ſays, that Ri- 


Chard RENEWED the ſevere laws 


againſt traanſgreſſors in his fo- 


reſts, whom he puniſhed by caſ· 


tration, and putting out their 
eyes, as in the reign of his great · 
grandfather, Hiſt. Eng. 2 v+ 
oct. 38. 


2 


* 
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ned gel by king John. But as it is n 
che laws added by king Henry 1. to thoſe of the Confeſſor, 
were many more, and much differing from his; ſo the laws 
contained in the Great Charter of king John, differed much 
from thoſe of king Henry I. Neither are we to think, that 
the charter of king John contained ALL the laws of Eng- 
land; but only, or principally, ſuch as were-of a Mon R 
COMPREHENSIVE NATURE, and concerned the common 


rights and liberties of the church, baronage, and common- 


alty 3 which, were. of the greateſt moment, and had been 
moſt invaded by king John's father and brother [D]. 


LD] In the time of John, the rigours of the feodal ſyſtem and 
the foreſt laws were ſo warmly maintained, that they oecaſioned 
many inſurrections. At length, however, the confederated barons 
and the king agreed en a conference, which was appointed to be 
keld at Runnemede, between Windſor and Staines ; a place which 
has ever fince dcen extremely celebrated on account of this great 
event. The two parties encamped apart, like open enemies; and 
after a debate of a few days, the king, with a facility which was, 
ſomewhat ſuſpicious, ſigned and ſealed the charter. which was re- 
quired of him. The vices, the-follies, and the loffes of John, not 
only conſtrained and encouraged his ſubjects to demand, but enabled 
them to obtain, this great palladium of Engliſh liberty. This fa- 
maus capitulurium, commonly called the Great Charter, either granted 
or ſecured very important liberties and privileges to every order of 


men in the kingdom. 


It confirmed many libertics of the Church, and redrefſed many 
grievances incident to feodal tenures, of no ſmall moment at the time; 
though now, unleſs conſidered attentively and with this retroſpect, 
they deem but of trifling concern. But, beſides theſe feodal provi- 
flons, care was alſo taken therein to protect the ſubject agaĩnſt other 
appreſſions, then frequently atifirg from unreaſonable amercements, 


from illegal diſtreſs or other proceſs for debts or ſervices due to the 


crown, and from the tyrannical abuſe-of rhe prerogative of purvey- 
ance and pre · emption . It fixed the forfeiture of lands for felony in 
the ſame manner as it till remains; prohibited for the future the 
grants of excluſive fiſheries, and the erection of new bridges ſo as to 
oppreſs the neighbourhood... With reſpect to private rights ; it eſ- 
tabliſhed the teſtamentary power of the ſubject over part of his per- 


ſonab 
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Tur Leffer Charter, or de Foręſid, was to reform the ex- 
ceſſes and encroachtments which had been made, eſpeciallyin 
| 8 2 the 


tonal eſtate, the reſt being diſtributed among his wife and children; 


it laid down the law of dower, as it hath continued ever ſince; and 


prohibited the appeals of women, unleſs for the death of their 
kuſbands. In matters of public police and national concern; it 
injoined an uniformity of weights and meaſures; gave new en- 


couragements to commerce, by the protection of merchant ſtran- 
gers; and forbade the alienation of lands in mortmain. With re- 


gard to the adminiſtration of juſtice; beſides prohibiting all de- 
mals or delays of it, it fixed the court of common pleas at Weſt- 
minſter, that the ſuitors might no longer be harraſſed with fol- 
lowing the king's perſon in all his progreſſes; and at the ſame 
time brought the trial of iſſues home to the very doors of the free- 
holders, by directing affizes to be taken in the proper counties, 
and eſtabliſhing annual circuits: it alſo corrected ſome abuſes 
then incident to the trials by wagex of law and of battle; directed 
the regular awarding of inqueſts for life or member ; prohibited 
the king's inferior miniſters from holding pleas of the crown, or 


trying any criminal charge, whereby many forfeitures might 


otherwiſe have unjuſtly accrued to the exchequer; and regulat- 
ed the time and place of holding the inferior tribunals of juſtice, 
the county court, theriff's tourn, and court leet. It confirmed 


and eſtabliſhed the liberties of the city of London, and all other 


cities, . boroughs, towns, and ports of the kingdom. And, laſtly, 
(which alone would have merited the title that it bears, of the 
Great Charter) it protected every individual of the nation in the 
free enjoyment of his life, his liberty, and his property, unleſs 


declared to be forfeited by the judgment of his peers or the law of 


the land (a). See Blackſtone's traft, which is an excellent edition 
of the Great Charter, with an introductory hiſtorical diſcourſe. To 
inſure the obſervance of the Great Charter, John allowed 'the ba- 
rons to chuſe five-and-twenty members from their own body, as 
conſervators of the public liberties. If any complaint was made 
of a violation of the charter, any four of theſe barons might ad- 


moniſh the king to redreſs the grievance ; and if ſatisfaction was 


not obtained, they could aſſemble the whole council of twenty- 
fixe z who, in conjunction with the great council, were empow- 
ered to compel him. All men throughout the kingdom were 


bound to ſwear obedience to the five-and-twenty barons ; and the- 


93 : % Blac, Com. 4 v. 425. 


freebolders 


0 
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the time of Richard I. and Henry if. who had made new 
afforeſtations, and much extended the rigour of the foreſt 
laws. And both theſe charters do, in ſubſtance, agree with 
that Magna Charta, et de Foreſtd, granted and confirmed 
9 Hen. 3.—1I ſhall not need to recite them, or to make any 
collections or inferences from them. They are both extant 
in the Red Book of the exchequer, and in Matt. Paris, 
ſub anno 1215. The record and the hiſtorian do verbatim 


* 


As to the ſecond evidence we have of the progreſs of 
the laws in king John's time; they are the records of plead- 
ings and proceedings which are fill extant. But although 
this king endeavoured to bring the law, and the pleadings and 
proceedings thereof, to ſome better order than he found it, 
yet for ſaving his profits thereof he was very ſtudious; 
and for the better reduction of it into order and method, 

we find frequently, in the records of his time, fines impoſed 
pro flultilequio; which were no other than mulcts im- 
poſed by the court for barbarous and Glorderly pleading : 


freeholders of each county were to chufe twelve knights, whe: 
were to make report of ſuch evil cuſtoms as required redreſs, con- 
formable to the tenor of the Great Charter (4). 

Thoſe men were, by this convention, really inveſted with the 
ſovereignty of the kingdom; were rendered co-ordinate with 
the king, or rather ſuperior to him, in the exerciſe of the execu- 
tive power; and as there was no eircumſtance of government, 
which, either directly or indirectly, might not bear a relation to the 
ſecurity or obſervance of the Great Charter, there could ſcarce occur 
any incident in which they might not JP interpoſe their au- 
 vhority (e). Hume. 


(d) Mat. Paris, 18 1. This ſeems given in to the lords aliſt of the grie- 
certain proof that the houſe of vances, without any new election. 
commons was not then in being; (e) Dr. Henry's Hiſt. 3 v. =_ 
otherwiſe the knights and burgeſſes 369 to 385. 
vom the ſeveral counties could have 


on 
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from whence afterwards that common fine aroſe pro pul- 
chr placitands, which was indeed no other than a fine for 


want of it. And yet, for all this, the proceedings in his 


courts were rude, imperfect, and defecti ve, to what they 
were in the enſuing times of Edward I. &c. But ſome few 


obſervables I ſhall take notice of, upon the peruſal of the 


Judicial records of the time of king John, viz. 


Figsr, that the courts of king's bench and common pleas 
were THEN DISTINCT COURTS and diſtinctly held from the 


beginning to the end of king John's reign O). 


SECONDLY, that as yet, neither one, nor both, of thoſe 
courts diſpatched the buſineſs of the kingdom ; but a 
great part thereof was diſpatched by the juſtices itinerant, 
which were ſometimes in uſe, but not without their inter- 
miſſions. And much of the publick buſineſs was diſpatched 
in the county courts, and in other inferior cour:s. And fo 


it continued, though with a gradual decreaſe, till the end 
of king Edward I. and for ſome time after. Hence it was, 


that in thoſe elder times, the profits of thoſe county courts 


aroſe, for which the ſheriff anſwered in his farm, de pro- 


ficuis comitat us. Alſo fines were levied there, and poſt fines, 


and fines pro licentid concordandi, and great fines there an- 


ſwered. Fines pro inguiſitionibus habendi, fines for miſde- 
meanors, though called amerciaments, . aroſe to great 


ſums, as will appear to any who ſhall peruſe the ancient 


vil tiels. 4 a ' | : 


Bur, as | ſaid before, the buſineſs of inferior courts grew. 
gradually leſs and leſs; conſequently their profits and bu- 


3 Vide note [C] on this chapter. | 
of ſineſs 
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ſineſs of any moment came to the great courts, where . 
they were diſpatched with greater juſtice and equality. . Be- 
ſides, the greater courts, obſerving what partiality and bro- 
cage was uſed in the inferior courts, gave a pretty quick 
ear to writs of falſe judgment; which was the appeal the 
law. allowed from erroneous judgments in the county 


courts (z,. And this, by degrees, waſted the R_ and 3 
ſineſs of thoſe inferior courts. 


THIRDLY, that the diſtinction between the king's bench 
and common bench, as to the point of communia placita, 
was not YET, nor for ſome time after, ſettled. Hence it 
is, that. frequently in the time of king John, we ſhall 
find that common pleas were held in B. R.— Vea, in Mich, 
& Hill, 13 Johannis, a fine was levied coram ipſ rege, be- 
tween Gilbert Fitz Roger and Helwiſe his wife, Plaintiffs, 


and Robert Barpyard, tenant of certain lands in SH 
& (a). | 


AnD dn whereas there was frequently a liberty granted 
-anciently by the kings of England, and allowed, «quod non 
« implacttetur niſi coram rege, I find inter placita de diver/is 
Terminis ſecunds Johannis, that upon a ſuit between Henry 
de Rochala and the abbot of Leiceſter, before the juſtices 
de banco, the abbot pleaded the charter of king Richard I. 
60e quod idem abbas pro nullo reſpondeat niſi coram ipſa : 
ie rege vel capitali juſtitiario ſuo.” And it is ruled againſt the 
abbot, © ana omnia placita quæ coram juſtic. de banco te- 


(z) A writ of falſe judgment fa) See note el on this 
lies he never a falſe judgment is chapter. Barr. Obſ. on Stat. 
given in an * court NaT 10, vr. and Sulliv. Lect. 313. 
of record. F. N. B. 17. Moor ſeq, . 
73+ 


« nentur, 
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2 nentur, « coram domino regi vel ejus capitali juſtitiarĩo te- 
<«. neri intelliguatur.” But this point was afterwards ſettled 
by the ſtatute of Magna Charta (6), & quod communia pla- 
« cita non ſequantur curiam noſtram.“ 
Four THLY,that the four Terms were then held according 
as was uſed in after-times, with little variance, and had * 
Lame Is uy {hill retain.” * - 
tale e ht there were oſtentimes conſiderable "EM of 
money, or horſes, or other things, given to obtain juſtice. 
Sometimes it is ſaid to be pro habendd inquifitione, ut ſupra. 
And inter placita incerti temporis regis. Johannis, the 
men of Yarmouth againſt the men of Haſtings and Win- 
chelſea, afferunt domino regi tres palfridos & ſex afturias 
« narenſes ad inquiſitionem habendam per legales, &c. And 
frequently the ſame was done, and often accounted for in 
the PIPE-ROELS under the name of 0BLATA, To retnedy this 
abuſe, was the proviſion made in king John's and king Henry 
the Third's charters, < NULLT YENDEMUS- JUSTITIAM VEL 
E,.“ But yet fines upon originals, being certain, 
have continued to this day, notwithſtanding that proviſion ; 
but, thoſe enormous oblata before mentiontd, ate e; 
remedied and taken away [E]. 
LORE | 8.4 Sixrhlv, 


| (6) Cap. 12> (c) Barring: on Stat. 22. Mag. Car. cap. 29. 


TE] Fines, amerciaments, and 0BLATAS, as they were called, 
were a conſiderable branch of the royal power and revenue. The 
antient records of the exchequer, which are ſtill preſerved, give ſur- 
prizing accounts of the numerous fines and amerciaments levied 
in thoſe days (a), and of the firange inventions fallen upon to 
exact money from the ſubject. It appears, that the old kings of 
Evgland put themfelves entirely on the footing of the barbarous 


(a) Madox' « Hiſt. Exch. 272, 
RESTS caſtern 
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S1XTHLY, that in all the time of king John, the purga- 
tion per ignem & aguam, or the trial by oRDEAL, continued: 
* tat 11 = * n . . f 28 
„ ien 1 6 * 2 
eaſtern princes, whom no man muſt approach without a preſent, 
who ſell all their good offices, and intrude. themſelves. into every 
buſineſs, that they may have a pretence of extorting money. Even 
juſtice was avowedly bought and fold; the King's court itſelf, 
though the ſupreme judicature of the kingdom, was open to none 
that brought not large preſents to the king ; the bribes given for 
the expedition, delay (5), ſuſpenſion, and, doubtleſs, for the per- 
verſion of juttice, were, entered in the public regiſters of the royal 
revenue, and remain as monuments of the perpetual iniquity and 
tyranny, of the times. The barons of the exchequer, for inſtance, 
the firſt nobility of the kingdom, were not aſhamed to inſert, as 
article in their records, that the county of Norfolk paid a ſum, that 
they might be fairly dealt with (c) ; the borough of Varmouth, that 
the king's charters, which they have for their liberties, might not be 
violated (4) Richard, ſon of Gilbert, for the king's helping him to 
recover his debt from the Jews (e); Serlo, ſon of Terlavaſton, that 
he might be permitted to make his defence, in caſe he was accuſed'of 
a certain homicide (f); Walter de Burten for free law, if accuſed of 
wounding another (); Robert de Effart for having an inqueſt to 
find whether Roger the butcher; and Wace and Humphry, accuſed 
him of robbery and theft out of envy and ill-will or not (%); Wil- 
liam Buhuſt for having an inqueſt to find whether he was accuſed of 
the death of one Godwin out of ill-will or for Juſt cauſe ( Q. Theſe 
few inftances are ſelected from a great number of the like kind, 
which Madox ſelected from a ſtill greater number, c in 
the antient rolls of the exchequer (0). 82 
Sometimes the party litigant proffered the king a coral pore 
tion, a half, a third, a fourth; payable out of the debts, which he, as 
the executor of juſtice, ſhould aſſiſt him in recovering O. Theo- 
phania de Weſtland agreed to pay the half of 212 marks, that ſhe 
might recover that ſum againſt James de Fugleſton (1) ; Solomon 
the Jew engaged to pay one mark out of every ſeven that he ſhould 
recover againſt Hugh de la Hoſe (); Nicholas Morrel promiſed to 


(5) 1d. 2744 309. © ) Id. ibid. 

(c) 1d. 4255. b) Id. 298, 

(4) 1d. ibid. [i) 1d. 302. 

(e) Madox's Hiſt. Excheq. 296. (4) Chap. 12, . 
He paid two hundred marks, a ww (1) Id. 311. 
ſum in thoſe days. (=) Id. ibid. 

(f) 1d. 296. n) Id. 79. 31%, 


COMMON LAW or EN GLAND. 265 
as appears by frequent entries upon the rolls (4). But 
it ſeems to have ended with this king, for I do hot find 
it in uſe in any time after. Perchance the barbarouſneſs 
of the trial, and perſuaſions of the clergy, prevailed at 
length to antiquate it, for many canons had beca made | 
againſt it Er J. | 


| «Suva 


; "TY 
pay fixty pound, that the earl of Flanders might be diſtrained to pay 
him three hundred and forty-three pound, which the earl had taken 
from him; and this was to be paid out of the firſt money that Nicho- 
las ſhould recover of the earl (o). There were no profits ſo ſmall 
as to be below the king's attention—his procetion and good offices, 
of every kind, were bought and ſold. \ 


(4) Barring. on Stat. 296. Blac. Com. 4 v. 425. 


[EF] Our anceſtors, as an infallible method of diſcovering truth, 
and of guarding againſt deception, appealed to heaven, and referred 
every point in diſpute, to be determined, as they imagined, by the 
decifions of unerring wiſdom and impartial juſtice, The perſon ac- 
cuſed, in order to prove his innocence, ſubmitted, in ſome caſcs, to 
trial, by plunging his.arm in boiling water; by lifting a red-hot 
iron with his naked hand; by walking barefoot over burning plough- 
ſhares ; or by other experiments equally perilous and formidable, 
On other occaſions, he challenged his accuſer to fight him in ſingle 
combat, All theſe various forms of trial were conducted with many 
devout ceremonies; the miniſters of religion were employed; the 
Almighty was called upon to interpoſe, for the manifeſtation of 
guilt, and for the protection of innocence ; and whoever eſcaped 
unhurt, or came off victorious, was ' pronounced to be acquitted by 
the judgment of God (a). 

Among all the whimfical and abſurd inſtitutions which owe cheir 
exiſtence to the weakneſs of human reaſon, this, which ſubmitted 
queſtions that affected the property, the reputation, and the lives of 
men, to the determination of chance, or of bodily ſtrength and ad- 
dreſs, appears to be the moſt extravagant and prepoſterous. There 
were circumſtances, however, which led the nations of Europe to 
confider this equiyocal mode of deciding any point in conteſt as a 
direct appeal to heaven, and a certain method of diſcovering its will, 


(e) Id. 313. Dei. Antiquit. Italic. vol. iii, 
4 Murat. Differtatio de "—_ p. 612. 


Az 
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SEVENTHLY, i in this king's time, the deſcentof ſocage 2s 

well as knight's ſervice lands to the 8LDEsT fon, prevailed 

. * » 
As men are unable to comprehend the manner in which the Al. 
mighty carries on the government of the univerſe, by equal, fixed, 
and general laws, they are apt to imagine, that in every caſe which 
their paſſions or intereſt render important in their own eyes, the ſu- 
preme Ruler of all ought viſibly to diſplay his power, in vindicat- 
ing innocence and punithing vice. It requires no inconſiderable de- 


gree of ſcience and philoſophy to correct this popular error. we. 4 


the ſentiments prevalent in Europe during the dark ages, inſtead 


correQing, ſirengthened it. Religion, for ſeveral centuries, con- 
bled chiefly in believing the legendary hiftory of thoſe ſaints whoſe 
names crowd and diſgrace the Romiſh calendar. The fabulous tales 
concerning their miracles, had been declared authentic by the bulls 
of popes, and the deerees of councils; they made the great ſubject of 
the inſtructions which the clergy offered to rhe people, and were xe · 
ceived by them with implicit credulity and admiration. 

By theſe, men were accuſtomed to believe that the eftabliſhed laws 
of nature might be violated on the moſt frivolous occafions, and were 
taught to look rather for particular and extraordinary acts of power 
under the divine adminiſtration, than to contemplate the regular 


progreſs and execution of a general plan. One ſuperſtition pre- 


pared the way for another; and whoever believed that the ſupreme 
Being had interpoſed ' miraculouſly on thoſe trivial occaſions mei- 
tioned in leger:ds, could not hut expect his intervention in matters of 
greater importance, when ſolemnly referred to his deciſion (). The 
tanon law very early declared againft trial by ordeal, or vulgaris pur- 
gatio, as being the fabrie of the devil, * cum fit contra præceptum 
1% Domini, non tentabis Dominam Deum tuum.“ Decret. part 2. 
cauſ. 2. qu, 5. diſt. 7. Decretal, lib. 3. tit. go. c. 9. and Spelm. Gloſs. 
135. Upon this authority, though the canons themſelves were of 
no validity in England, it was thought proper to aboliſh this mode 
of trial entirely in our courts of juſtice, by an act of parliament in 
g Hen, III. according to fir Edward Coke, 9 Rep. 32. or rather 'by 


an order of the king in council. 1 Rym. Fotd. 228. Spelm. Glofs, 


326, 2 Pryn. Rec. Append, 20. Seid. Eadm. fol. 48. A faint 
mark of improvement in the age. 

The moſt common kinds of ordeal uſed in England, were—the 
judicial combat; the ordeal of the croſs ; the ordeal of the corſned ; 
the ordeal of cold water; the ordeal 01 hot water; the ordeal of 


(5) Robertſ. Cha. V. x v. oft, 59, Blac. Now... 4. c. 27. 
het 
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inall places (e); unleſs there was a ſpecial cuſtom, that the 
lands were partible inter maſculss. And therefore, Mich, 
ſecundo Jobannis, in a rationabili parte bonorum, by Gil- 
bert Be ville againſt William Beville his elder brother, for 
lands in Gunthorpe, the defendant pleaded, 4 quod nun- 
ic quam partita vel partibilia fuere ;” and becauſe the defend- 
ant could not prove it, judgment was given for the de- 
mandant. And by degrees it prevailed ſo, that whereas at 
this time the averment came on the part of the heir at law, 
that the land * nunquam partita vel partibilis extetit; in a 
little time after the averment, was turned on the other hand, 
viz, that though the land was ſocage, yet unleſs he did aver 
2 prove that it was PARTITA ET PARTIBILIs, he failed i in 
* demand. 


Tr1nDLy, the third inſtance of the progreſs of king John's 
reign, in relation to the common law, was his ſettling the 
' fame in Ireland, which he made his more immediate and 
particular buſineſs. But hereof we ſhall add a particular 
chapter by itſelf (), when we have ſhewn you what pro- 
ceedings and progreſs was made therein in the time 1 | 
Edward I, The many and great troubles that fell upon king 
John and the whole kingdom, eſpecially towards the latter 
end of his reign, did much hinder the good effect of ſettling 
the laws of England, and conſequently the peace thereof; 
which might have been bottomed, eſpecially upon the Great 


(c) Vide peſt, cap. 11. paſſim. (f) Cap. 9. 
hot iron, The modes in which theſe appeals to heaven were per- 
formed, are noticed by Dr. Henry in the ſecond volume of his Hiſtory 
of England (c). If we ſuppoſe that few or none eſcaped convic - 
tion, who thus expoſed themſelves, we ſhall be very much miſtaken, 
The whole was a groſs impoſition on the credulity of mankind, 


(c) Page 303 to 308, 


Charter. | 
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charter. But this unfortunate prince and the . 

were fo entangled with inteſtine wars, and with the invaſion. 
of the French, who afliſted the Engliſh barons againſt their y 
king, and by the advantages and uſurpations that the pope - 
and the clergy made by thoſe diſtempers, that all ended in a 
confuſion with the king's death /g). 


I come therefore to the long and troubleſome - reign of 
Henry III. who was about nine years old at his father's 
death; he being born in feſto ſandti Remigii 1207 (hb), and 
king John died in feſto ſancti Lucæ 1216. The young 
king was crowned the 28th of October (i), being then in 
the tenth year of his age, and was under the tutelage of 
William 1 (#). y 

Tre nobility were quick and earneſt, notwithſtanding his 
minority, to have the liberties and laws of the kingdom 
confirmed. Preparatory thereto, in the year 1223, writs 
iſſued to the ſeveral counties to enquire, by twelve good 
and lawful knights, © quæ fuerunt libertates in Anglia tem- 
« pore regni Henrici avi fui,” returnable quindena Paſche. 


(g) It ſhould not be forgotten, 
that the firſt traces which remain 
of the ſeparation of the greater 
barons from the leſs, in the con- 
ſtitution of parliaments, are found 
in the great charter of king John, 
though omitted in that of Henry 
III. John, i in the ninth year of 
his reign, firſt gave by charter to 
the city of London, the right of 
clecting annually a mayor, out of 
its own body, an office which, till 
then, had been held for life. 

(6b) Henry III. was born on 
the firſt of October 1207. 

(%) He was crowned on the 


28th of october 1216. M. Paris, 
200. Hiſt. Croyl. Cont. 474. 
W. Heming. 562. Trivet, 168. 
The earl of Pembroke ;— 
who, at rhe time of John's death 
was mareſchal of England. By 


his office he was at the head of 


the armies, and conſequently, 
during a ſtate of civil wars and 
convulfions, at the head of the 
ſtate. It happened fortunately 
for the young monarch, and for 


the nation, that the power could 


not have been intruſted into more 
able and more faithful hands. 


What 
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What ſucceſs thoſe 2nquibtions had, or what returns were 
made thereof, appears not. But in the year following, the 
young king ſtanding in need of a ſupply of money from 
the clergy and laity, none would be granted, unleſs the li- 
berties of the kingdom were confirmed, as they were ex- 
preſſed and contained in the two charters of king John; 
which the king accordingly granted in his parliament at 
Weſtminſter, and they were accordingly proclaimed, © ita 
« quod chartz utrorumque regum in nulla inveniatur diſſi- 
« miles.” Mar. PARIS, anno 1224. | 


In the year 1227, the king holding his parliament at 
Oxford, and being now of full age, by ill advice, cauſes | 
the two charters he had formerly granted to be cancelled ; 
« hanc occaſionem prætendens, quod chartæ illæ conceſſæ 
« fuerunt & libertates ſcriptæ & ſignatæ dum ipſe erat ſub 
e cuſtodia, nec ſui corporis aut ſigilli aliquam poteſtatem ha- 
« buit, unde viribus carere debuit, &c. Which fat occa- 
ſioned a great diſturbance in the kingdom. This incon- 
ſtaney in the king was in truth THE FOUNDATION OF ALL 
His FUTURE TROUBLES, and yet was ineffectual to his 
end and purpoſe ; for thoſe charters were Nor avoidable 
for the king's nonage; and if there could have been any 
ſuch pretence, that alone would x avoid them, ſor they 
were laws CONFIRMED IN PARLIAMENT. 


Bur the Great Charter, and the Charter of the Foreſt, 
did not expire ſoz for, in 1253, they were again ſealed and 
publiſhed. And becauſe, after the battle of Eveſham, the 
king had wholly ſubdued the barons, and thereby a Jea- 
louſy might grow, that he again meant to infringe it, in 
the * of Marlbridge (1) they were again con- 


00 Cap, 5. 
firmed, 
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' firmed. And thus we have the great ſettlement of the laws 
and liberties of the kingdom eſtabliſhed i in this king's time. 
The charters themſelves are not every word the ſame with 
thoſe of ON John, but they differ very little in ſubſtance. 


| Tnis 3 and Charta de OA the great 
baſis upon which this ſettlement of the Engliſh laws ſtood, 
in the time of this king and his ſon. There were alſo ſome 
additional laws of this king yet extant, which much poliſhed 
the common law, viz. the ſtatutes of Merton and Marl- 


Wes have likewiſe two other px1NCIPAL MONUMENTS of 
the great advance and perfection that the Engliſh laws at- 
tained to under this king, viz. the tractate of Bracton, and 
thoſe records of pleas, as well in both benches as before the 
juſtices itinerant, the records whereof are ſtill extant. 


TovcH1Nc the former, viz. Bracton's tractate, it yields us 
a great evidence of the growth of the laws between the times 
of. Henry II. and Henry III. If we do but compare Glan- 
ville's book with that of Bracton, we ſhall ſee A vERY GREAT 
ADVANCE OF THE LAW, in the writings of the latter, over 
what they are in Glanville. It will be needleſs to inſtance 
particulars. Some of the writs and proceſſes do indeed in 
ſubſtauce agree, but the proceedings are much more regu- 
lar and ſettled, as they are in Bracton, above what they 
are in Glanville. The book itſelf in the beginning ſeems 
to borrow its method from the civil law. But the greateſt ' 
: part of the ſubſtance is, either of the courſe of proceedings 
in the law known to the author; or of reſolutions and deci- 
ſions in the courts of king's-bench and common-bench, and 

| before 


— 
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before juſtices itinerant 3 for now W 
. de e eee eee 8 


As to the judicial records of the time of this king, they 
were grown to a much greater degree of perfection, and 
the pleadings more orderly; many of which are extant. 
But the great troubles, and the civil wars that happened 


in his time, gave a great interruption to the legal proceed- 


ings of courts. They had a particular commiſſion and judi- 
catory for matters happening in time of war, ſtiled p/acite 
de tempore turbationis, wherein are many excellent things. 
They were made principally about the battle of Eveſham, 
and after it. And for ſettling of the differences of this king - 
dom, was the Difum or Edictum de Kenelworth (u) ns 
which is printed in the old Magna Charta. * 


We have little extant of reſolutions in this king's time, 
but what are either remembered by Bracton, or ſome few 
broken and ſcattered Reports collected by Fitzherbert in his 
Abridgment. There are alſo ſome few ſums, or conſtitu- 
tions, relative to the law; which though poffibly nor acts 
of parliament, yet have obtained in uſe as ſuch. As,—<de 
« diſtrictione ſcaccarii, ſtatutum panis & cereviſize, die: com- 
« munes in banco, ſtatutum Hiberniz, ſtat. de ſeaccario, ju- 
dicium colliftrigrii,” and others (o). | 


WI come now to the time of Edward I. who is well 
filed our Exciisn JUsTINIAN ; for in his time the 
law, quaſi per ſaltum, obtained a very great perfection, 


(m) It is worthy of remem- fox ſummoning knights, citizens, 
brance, that towards the end of and burgeſſes to parliament, 
the "reign of this monarch, we (n) Vide cap. 1 
find the fir record of any writ (9) Barr. on Stat, 39- ur » 


K 
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— Tux pleadings are SHORT indeed, Bars GI 


and PERsPicUoUs. And although for ſome time, fome. 


of thoſe imperfections and ancient inconvenient rules ob- 


tained z/ as for inſtance, in point of deſcents; where the 
MIDDLE brother held of the eldeſt, and dying without iſſue, 
the lands deſcended to the younGEsT upon-that old rule in- 
the time of Henry II. nemo poteſt efle dominus & heres,” 
mentioned in Glanville; at leaſt if he had once received 
homage, 13 E. 1. Fitz. Avowry 235. 3 yet the laws did 
never, in any one age, receive fo great and ſudden an advance- 
ment. Nay, I think I may ſafely ſay, all the ages ſince his time 
have NoT done fo much, in reference to the orderly ſettling 
and eſtabliſhing of the diſtributive juſtice of this kingdom, 
as he did within a ſhort compaſs of the thirty-five years of 
his reign; eſpecially. about the firſt thirteen years thereof (p). 


_ InpzED, many penal ſtatutes and proviſions, in relation 
to the peace and good government of the kingdom, have 
been fince made. But as touching the common adminiſtra- 
tion of juſtice between party and party, and accommodat- 
ing of the rules, and of the methods and orders of pro- 
ceeding, HE. DID THE MosT,, at leaſt: of any king ſince 


William I.—and left the ſame, as a fixed. and ftable rule 


and order of proceeding, very little differing from that 
which we now hold and practiſe ; eſpecially as to the ſub- 
ſtance and Pages contexture thereof. 


I would be the dufack of a volume to ſet down all his 
particulars, and therefore I ſhall only give ſome ſhort obſer- 
vations PN the fame (). 


9 Blac, Com. 4 v. 4% \ cipal part ef theſe regulations, 
(4) Mr. Juſt. Blackſtone has in the fourth velume of his Com- 


a conciſely, but elcgantly and ſuf- mentaries, from page 425 to 447 + 


&ciently enumerated the prin= ct. 
K | F IRS T, 
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"Rendr;he perfectly ſettled the Great Charter, and Charta 
ee Foreſts, not only by a practice conſonant to them, in the 
diſtribution of law and right; but alſo by that ſolemn act 
paſſed 25 E. 1. and ſtiled confirmationes cartarum. 


SECONDLY, he eſtabliſhed and diftributed the ſeveral ju- 
riſdictions of courts within their proper bounds. And be- 
cauſe this head has ſeveral branches, I ſhall ſubdivide the 
lame, viz. 


1. He checked the incroachments and inſolences of the 
pope and the clergy, by the ſtatute of Carliſle. 


2. Hs declared the limits and bounds of the eccleſiaſti- 
cal juriſdiction, by the ſtatutes of circumſpecte agatis & ar- 
ticuli cleri. For note, though this latter ſtatute was not 
publiſhed till Edward II. yet it was COMPILED in the be 


3. He eſtabliſhed the limits of the court of common 
pleas ; perfe&ly performing the direction of Magna Charta, 
&« quod communid placita NON SEQUANTUR curia naſtra, 
in relation to B. R.; and in expreſs terms extending it to 
the court of exchequer, by the ſtatute of articuli ſuper 
chartas, cap. 4. It is true, upon my firſt reading of the 
placita de banco of Edward the Firſt, I found very many appeals 
of death, of rape, and of robbery therein; and therefore 
I doubted, whether the fame were not held, at leaft by writ, 
in the common pleas court: but, upon better inquiry, I 
found many of the records before juſtices itinerant were en- 
tered, or filled up, among the records of r 
which might occaſion that miſtake. _ 


Vor. I. 2 4. He 


276 
e Hz eſtabliſhed the extent of the juriſdiction. of the 
ſteward and marſhal. Jide articuli 4 allen cap. 3. 
And, | > WER 
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5. He alfo ſettled the "ads x of inferior courts, not 
. ouly- of counties, hundreds, and courts baron; which he 
kept within their proper and narrow bounds, for the reaſons 
given before; and fo gradually. the common juſtice of the 
kingdom came to be adminiſtered by men knowing in the 
laws, and converfant in the great courts of B. R. and C. B. 
and before juſtices itinerant but alſo, by that excellent 
ſtatute of Weſtminſter 1. cap. 35. he kept the courts of 
great men within their limits, under ſeveral penalties; 
wherein ordinarily very great be and oppreſ- 
ſions were exerciſed. 


Tux third general obſervation I make is, he did not only 
explain, but excellently enforced, Magna Charta, by che ſta- 
tute de tallagio non n concedendo, 34 E. 1. 


8 he provided againſt the 8 of the 
common juſtice of the kingdom, which had too commonly 
deen affected, by mandates under the great ſeal or privy 
ſeal. This he did by the ſtatute of articuli ſuper thartas, Cap. 
b.—which interruptions, notwithſtanding Magna de 
had formerly been frequent in uſe (7). 


Oo Edward enafted a law to 
this purpoſe, Lutit is very doubt · 
Ful;whether he ever obſerved it. 
We are ſure tha ſcarce any of 
his {uccefiors did. The wulti- 
rude of theſe lettets of protection 
were a ground of complaint by 
the commons in 3 Edw. II. See 


Ryley, 525. This practice is de- 
clared illegal by the ſtatute of 


Northampton, paſſed in the reign 
of Edward III. but ſtill con- 


tinued, like many other abuſes. 
There are inſtances of it ſo late 
as the reign of Elizabeth. 


FiFTHLY, 


oy 
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Pr rut v, he ſettled the forms, ſolemaities, and efficacies 
of fines z confining them to the common pleas, and to juſ- 
tices itinerant; and appointed the place where they brought 
the records after their circuits ; whereby one common re- 


poſitory might be kept of aſſurances of lands: which he did 
by the ſtatute de modo levandi fines, 18 E. 1. 


. - SIXTHLY, he ſettled that great and orderly method, for 
the ſafety and preſervation of the peace of the kingdom, and 
ſuppreſſing of robberies, by the ſtatute of Winton. 


\ SEVENTHLY, he ſettled the method of tenures, to prevent 
| multiplicity of penalties, which grew to a great inconveni- 
ence ; and remedied it by the ſtatute of guia emptores terra- 
rum, 18 E. 1. 


| 1 ſettled a ſpeedier way for recovery of debts, 
not only for merchants and tradeſmen, by the ſtatutes of 
Acton Burnel and de mercatoribus, but alſo for other 
perſons, by granting an execution for a moiety of the lands, 


dy elegir. 


NinTHLY, he made effectual proviſion for recovery of 
advowſons and preſentations to churches, which was be- 
fore infinitely lame and defective, by ſtatute Weſtminſter 2. 
cap. 1. 

T 8NTHLY, he made that GREAT ALTERATION in eſtates, 
from what they were formerly, by ſtatute Weſtminſter 2. 
cap. 1. whereby eſtates of fee · ſimple, cox pi rĩoNAL AT 

COMMON LAW, were turned into ESTATES-TAIL, not re- 
moveable frac the iſſue by the ordinary methods of aliena- 
T 2 tion. 


4 
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tion ,(s). Upon this ſtatute, and for che * 
hereof, are the ſuperſtructures built of 4 * 7. Cap. 32. 
32 H. 8. and 33 H. 8. | . 


ELEVENTHLY, be introduced quite a new method, botk 
in the laws of Wales, and in the method of their hr” 
tion, by the ſtatute of Rutland (7). 


Tvxkrrur v, i in brief, partly by the 0 and expe- 
rienee of his judges, and partly by his own wiſe interpo- 
ſition, he ſilently and without noiſe, abrogated many ill and 
inconvenient uſages, both in his courts of juſtice, and in 
the country. He rectified and ſet in order the method of 
colleQiog his revenue in the exchequer, and. removed ob- 


00 By this ſtatute Edward Es- 
TABLISHED a new limitation of 
property, concerning the good 
policy of which modern times 
have, however, entertained a very 
diffarent opinion. Blac. Com. 
4 v. 427. Barring. on Stat. 112. 
The chief obſtruction to the 
execution of juſtice in thoſe times 
was the power of the great ba- 
Tons ; and Edward was perfectly 
qualified, by his character and 
adilities, to keep thoſe tyrants in 
awe, and to reſtrain their illegal 
practices. This ſalutary purpoſe 
was accordingly the great ob- 
je& of his attention; yet he was 
imprudently led into a meaſure 
which tended very much to en- 
creaſe and confirm their exorbi- 
tant authority. He paſſed the 
ſtatute of Weſtminſter, which by 
allowing them to entail their eſ- 
tates, made it impracticable to 
diminiſh the property of che great 
Samilies, and of conſequence left 
them every mean of increaſe 
and acquiſition. 


(/) Sec poſt, cap. 9- 


By the words of the ſtatute e 
donis, a perpetuity was created, 
and the donee was reſtrained 
either from alienation or for- 
feiture. In a ſhort time it was 
manifeſt that this reſtriction was 
not only inconſiſtent. with the. 
reaſons of the common law, but 
repugnant to every idea of ſound 
policy. The, great, howeven, 
were unwilling to make any par- 
liamentary alteration in the law, 


and therefore the judges, in-the 


time of Edward IV. encouraged 
the fineſſe of a COMMON RENO 
VERY, in order to bar theentail ;. 
the judges conceiving the caſe of 
a common recovery not to be 
within the operation of the ſta- 
tute. Another wound given to 
theſe perpetuities was, by the- 
ſtatute 4 H. VII, cap. 24. which 
made a fine with proclamations a 
bar to rhe iſſue in tail, and ſo re- 
pealed that clauſe of the ſtatute 
de donts, quod finis 2 jure fit 
nullus. See note [C] Jon cap. 8. 


ſolete 
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' folete and illeviable parts thereof out 6f charge. And by 
the ſtatutes of Weſtminſter 1. and Weſtminſter 2. Glouceſ- 
ter, and Weſtminſter 3. and of articuli ſuper chartas, he did 
remove ALMOST ALL that was either grievous or imprac- 
tical, out of the law, and the courſe of its adminiſtration 
and ſubſtituted ſuch apt, ſhort, pithy, and effectual reme- 
dies and proviſions, as by the length of time, and the experi- 
eence had of their convenience, have ſtood ever ſince, with- 
out any great alteration; and are now as it were incorporated 
into, and become a part of the common law itſelf. 


Urox the whole matter, it appears, that the very ſcheme, 
mould and model of the common law, eſpecially in relation 
- to the adminiſtration of common juſtice between party and 

party, as it was highly rectified and ſet in a much better 
Tight and order by this king, than his predeceſſors left it 
to him; ſo in a very great meaſure it has continued the 
fame, in all ſucceeding ages, to this day (t). So that the 
mark, or epocha, we are to take for the true ſtating of the 
law of England, wHAT IT 18, is to be conſidered, ſtated, 
and eftimated, from what it was when this king LEFT it. 
Before his time, it was in a great meaſure, rude and unpo- 
liſhed, in compariſon . of what it was, after his reduction 
thereof. And on the other fide, as it was thus poliſhed and 
ordered by him, ſo has it ſtood hitherto, without any great 
or conſiderable alteration; abating ſome few additions and 
alterations. which ſucceeding times have made, which for the 
moſt part are in the ſubject matter of the laws themſelves, 


(t) Blac. Com. 4 v. 427. there happened very few, and 
There cannot be a better proof thoſe not very conſiderable al- 
of the excellence of Edward's terations in the legal forms of 
conſtitutions, than that, from his proceedings, | 
time to that of Henry VIII. 


* 3 and 
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and not fo much uy _ methods, et Amun. 
As I before obſerved ſome of thoſe many great acceſſions 

to the perfection of the law under this king, fo I ſhall now 

obſerve ſome of thoſe boxes or repoſitories where oy Wy 

be found ; which are of the following kinds, viz. - 


FiasrT, the acts of parliament in the time of this king; 
which are full of exdellent wiſdom and perſpicuity, yet bre- 
vity. But of this, enough before is ſaid. 


 SeconDLyY, the judicial records in the time of this king. 
I ſhall not mention thoſe of the chancery, the cloſe-patent 
and charter-rolls, which yet will very much evidence the 
learning and judgment of that time : but I ſhall mention 
the rolls of judicial proceedings, eſpecially thoſe in the kirg's- 
bench and common-pleas, and in the eyres. I have 185 
wer many of them, and do ur obſerve, Fe 


. Tuar they are written in an excellent hand, 


2. THAT the pleading is VERY $HORT, but VERY CLEAR 
Ap PERSPICUOUS ; neither looſe or uncertain, nor per- 
_ plexing the matter either with impropriety, cbſcurity,” or 
multiplicity of words. They are clearly and orderly digeſt- 

ed, effeQually repreſenting the buſineſs that they intend (u). 


. 


() It is worthy of obſer- 
vation, (ſays fir Edward Cok -) 
that in the reigns of Edward the 
Second, Edward the Firſt, and 
upwards, the pleadings were 
plain and ſenſible, but nothing 


curious; evermore having chief 


reſpect to the MATTFR, and not 
to forms of words. But even in 


thoſe days, the forms of the Re- 
giſter of original writs were then 
punctually obſerved, and matters 
in law excellently debated and 
1 Inſt. 304. a. 


3: THAT 


reſolved.” 
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3. Tux che title and the reaſon of the law upon which * * 

they proceed, (which many times is expreſsly delivered upon 
the record itſelf) is perſpicuous, clear, and rational. So that 

their $HORT AND PITHY PLEADINGS AND JUDGMENTS 

do fat better render the ſenſe of the buſineſs, and the rea- 

ſons thereof, than thoſe long, intricate, perplexed, and formal 

| pleadings, that oftentimes, of late, are UNNECESSARILY 


/ 


THIRDLY, the reports of the terms and years of this 
king's time, a few broken caſes whereof are in Fitzherbert's 
Abridgment. But we have no ſucceſſive terms or years 

| thereof, but only ancient manuſcripts, perchance, not run- 
ning through the whloe time of this king. Yet they are | 
VERY GOOD, but VERY BRIEF, Either the judges then ſpoke 
leſs, or the reporters were not ſo ready-handed as to take 
all they faid. Hence this brevity makes them the more 
obſcure. But yet in thoſe brief interlocutions between the 

judge and the pleaders, and in their definitions, there appears 
A GREAT DEAL OF LEARNING AND JUDGMENT. Some. 


of theſe reports, though broken, yet the beſt of their kind, 
are in Lincoln's- Inn library. 


Four THLY, the tracts written or collected in the time 
of this wiſe and excellent prince: which ſeem to be of two 
kinds, viz. ſuch as were only the tractates of private 
men, and therefore had no greater authority than private 
collections, yet contain much of the law then in uſe ; as 
Fleta, the Mirror, Britton, and Thornton: or elſe, ſecondly, 

| they were ſums, or abſtracts, of ſome particular parts of 
the law; as, Nove. Narrationes, Hengham Magna et 
Parva, Cadit Aſiſa ſumma, De Baſtardia ſumms : by all 
W compared even with Bracton, there appears a growth 
14 and 
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and a hag of the . into a . . 


order Er. 


hs 


** thus much ſhall ſerve for the ws periods, or 
growth, of the common law, until the time of Edward I. 
incluſively. Wherein having been ſomewhat prolix, I ſhall 
be the briefer in what follows; eſpecially ſeeing that from 
this time downwards, the books and reports printed, give 
a full account of the enſuing progreſs of the law. 


() The chief advantage which 
the people of England reaped, 
and ſtill continue to reap, from 
the reign; of this great prince, 
was the correction, extenſion, 
amendment, and eſtabliſhment of 
the laws, which Edward main- 
tained in great vigour, and left 
much improved to poſterity; for 
the work of wiſe legiſlators com- 
monly remain, while the acqui- 
ſitions of conquerors often periſh 
with them. This merit has 
juſtly/gained to Edward the ap- 
Pellation of the Engliſh JusT1- 


NIAN, Not only the numerous 
ſtatutes paſſed in his feign, 
touch the chief points of juriſ- 


. prudence, and, according to-fir 


Edward Coke (a), truly deſerve 
the name of eſtabliſhments, be- 


- cauſe they were more conſtant, 


landing, and durable laws than 
any made ſince; but the regu · 
lar order of his adminiſtration gave 


an opportunity to the common 


law to refine itſelf, and brought 


the judges to a certainty in their 
determinations, and the lawyery 


to a preciſion in their . 


0 2 Inſt. 156. 
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15 | 
A. brief continuation of the progreſs of the laws, from the 
time of king Edward II. incluſive, down to theſe times, 


AVING in: the former chapter been ſomewhat large 
in diſcourſing of the progreſs of the laws, and the 
incidental additions they received, in the ſeveral reigns of 
king William I. king Henry I. king Stephen, king Henry 
IT. king Richard I. king John, king Henry III. and king 
Edward I.—I ſhall now proceed to give a brief account of 
the progreſs thereof, in the time of Edward II. and the ſuc- 
ceeding reigns, down to theſe times, 


EpwARD II. ſucceeded his father. Though he was an 
unfortunate prince, and by reaſon of the troubles and uneven- 
neſs of his reign, the very law itſelf had many interruptions, 
yet it held its current, in a great meaſure, according to that 

frame and ſtate that his father had left it in. 


Bxs1DEs the records of judicial proceedings in his time, 
many whereof are ſtill extant, there were ſome other things 
that occurred in his reign, which give us ſome kind of indi- 
cation of the ſtate and condition of the law during that 


reign. As, 


FigsT, the ſtatutes made in his time, eſpecially that of 
17 E. 2. ſtiled vg PREROGATIVA REGIS; which though it 
be called a ſtatute, yet for the moſt part is but a ſum, or 
collection, of certain of the king's prerogatives that were 


A * 


F 
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known law, long before. As for inſtance, the king's ward- 
ſhip of lands Id CAPITE attracting the wardſhip of lands 
held of others; the king's grant of a manor not carrying 
an advowſon appendant unleſs named; the king's title ro 
the eſcheat of the lands of the Normans, which was in uſe 


from the firſt defection of Normandy under king John ; the 


King's title to wreck, royal fiſh, treaſure trove, and. 
many others ; all of r e 
crown (a). x 


SECONDLY, the reports of the years and terms of this king's 
reign. Theſe arc not printed in any one entire volume, or 
in any ſeries or order of time; only ſome BROKEN CASES 
thereof in Fitzherbert's Abridgment, and in ſome other 
books diſperſedly. Yet there are many entire copies thereof 
abroad, very excellently reported; wherein are many reſolu- 
tions agreeing with thoſe of Edward the Firſt's time.” The 


beſt copy of theſe reports that I know now extant, is that 


in Linceln's-Inn library, which gives a fair ſpecimen of the 


learning of the pleaders and judges of that time ((). 


(a) Vide Barring. on Stat. 
179. ſeq. 

(6) See the firſt volume of the 
Year- Books, edit. 1678, intituled, 


« Les reports des caſes argue & 


adjudge in le temps del' roy Ed- 
ward le ſecond, S$olong ; les an- 
cient manuſcripts ore remanent 
en les maines de fir Jehan' May. 
- nard chevaler, ſerjeant de la ley 


u ſa tres excellent majyſty le roy. 


Charles le ſecond. — This is the 
old book of reports of the years 
and terms of Edward the Se- 
cond, to which Hale alludes ; 


King 


and it is probable that theſe re- 
ports were firſt publiſhed in con- 
ſequence of his recommendation, 
in the caſe of Sacheverell and, 
Frogatt, Mich, 23. Car. II. 

reported in 2 2 367. 1. 
Vent. 148. 2 Keb. 568. 
8 19. 833. 3 . Raym. 213. 
Mr, Seiden, to whom knowledge 
of this kind was perfectly fami- 


_ har, ſays the compiler of theſe 


reports was one Richard de 
Winchedon, who lived in the 
reign of Edward IT.—There is 
ſome ſmall variation in the cos 

pics. 
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KING EDwWARD III. ſucceeded his father. His reign was 
long; and UNDER IT THE LAW WAS IMPROVED To THE 
GREATEST HEIGHT. The judges and pleaders were very 
learned, and the pleadings are ſomewhat more poliſhed than 
thoſe in the time of Edward I —Yet they have neither ux- 
CERTAINTY, PROLIXITY, NUR OBSCURITY. They were 
PLAIN AND SKILFUL ; and in the rules of law, efpecially in 
relation to real actions, and titles of inheritance, very 
LEARNED AND EXCELLENTLY POLISHED, and exceeded 


thoſe of the time of Edward I. 


: ſo that at the latter end of 


this king's reign the law ſeemed to be near its meridian (e). 


pies. geld. Diſſert. Flet. 828, 
529. Ten volumes of the YEAR» 
BOOKS, Or OLD REPORTS, be- 
ginning with theveign of Edward 
the Third, and ending with that 


of Henry the Eighth, were print- 


ed by ſubſeription in the year 
1679, To theſe were afterwards 
added the caſes which were de · 
termined in'the time of Edw ard 
the Second, and collected by Ser- 
jeant Maynard. This valuable 
collection was produced from the 
joint labours of many learned 
men; of men who were particu- 
larly — to take notes of all 
that judicially occurred and was 
decided, Theſe notes were not 
only communicated to, but, if 
they required it, were corrected 
by, the judges, Plowdcn, one of 
the moſt valuable of cur reporters, 
ſays, that theſe books were col- 
lected by four able men, eſpeci- 
ally appointed for the purpoſe, 
and who. were annually rewarded 
by the king, See pref. 3. Rep. 
Dugd. cap. xxiii. Nicholſon, iii. 
178. Tyrrel. Int. ci, 


* 0 


t v. 72. 


TAE 


Juſtice Blackſtone ſays they ' 
were taken by the prothonota- 
rics, or Chief ſcribes of the court, 
at the expence of the crown, and 


Publiſhed annually, whence they 


are known under the denomina- 
tion of the Year-Books.” Com. 
This opinion may be 
right, but the learned judge has 
omitted to make mention of the 
authority which induced him to 
entertain it. Sir Edward Coke, 
in the preface tohis Third Report, 
remarks, that “the kings of this 
realm, that is to ſay, E. 3. H. 4. 
H. 5. H. 6. E. 4. R. z. and H. 7. 
did ſelect and appoint feur diſ- 
creet and learned profeſſors of 
law to report the judgments and 
opinions of the reverend judges :** 
but takes no notice of their being 
either “ the prothonoraries”' or 
* chief ſcribes of the court; or 
that their reports were 66 publiſh. 
ed annually.” „ Out of theſe 
old fields (adds Sir Edward) 


e ſprings the new corn. 


(c) In the reign of Edward 


Mr. III. pleadings (in the opinion of; 


Sir 
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Tux reports of this king's time run from the beginning 
to the end of his reign; excepting ſome few years between 
the 10th and 15th, and 3oth and 3;d years of his reign. 
But thoſe omitted years are extant in many hands, in old 
manuſcripts (d). 


Taz 1 BOOK OF ASSIZES is a collection of the aſſizes that 
happened in the time of Edward III. being, from the be- 
ginning to the end, extracted out of the books and aſſizes of 
thoſe that attended the aflizes in the country (e). 


Tus juſtices itinerant continued by intermitting vieiſſi- 
tudes till about the 4th of Edward III. and ſome till the 
zoth of Edward III. Their juriſdiction extended to pleas 
of the crown, or criminal cauſes, civil ſuits and pleas of li- 
berties, and gu warrents's. The reports thereof are not 
printed, but are in many hands in manuſcript, both of the 
times of Edward I. Edward II. and Edward III. full of ex- 
cellent learning. Some few broken reports of thoſe eyres, 

eſpecially of Cornwal, Nottingham, Northampton, and 


Derby, are collected by Fitzherbert in his Abridgment. 


AFTER the roth of Edward III. I do not find any juſtices 


errant ad communia placita, 


Air Edward Coke) grew to perfee- 
tion, both without lameneſs and 
curioſity ; for then the judges and 
-profeſſors of the law w ere excel- 
lently learned, and then know- 
ledge of the law flouriſhed : the 
ſerjeants of the law, &c. drew 
their own - pleadings, and there- 
fore truly ſaid that reverend juf- 
tice Thirning, in the reign of 
Henry IV. that in the time of 
Edward III. the law was in a 
higher degree than it had been 


but only ad placita forete. 


any time before ; for before that 
time the manner of pleading 
was but feeble, in compariſon of 
that it was afterwards in the 


reign of the fame king.”''—1 Inft, 


304. b. 

(4) Probably they were all 
printed in Maynard's edition-of 
the Year-Books. | 

(e Vide“ Le Livre des Aſſiſes, 
which is the fifth volume of the 
Year-Books, ed. 1679. 


oba 
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Other things that concerned thoſe juſtices itinerant were ſup- 
plied- and tranſacted in the common bench for communis. 
placita ;—in the king's bench and exchequer for placita d- 
libertatibus ;—and before juſtices of aſſize, nifi prius, oyer 
and terminer, and gaol delivery, for aſſizes and pleas of the 
crown. | : | 


AnD thus much for the law in the time of Edward III. 
[A] 5 


 Ricuany 


LA] The old Gothic powers of electing the principal ſubordinate 
magiſtrates, the ſheriffs, and conſervators of the peace, were taken 
from the people in the reigns of Edward II. and Edward III. and 
juſtices of the peace eſtabliſhed inſtead of the latter. In the reign 
alio of Edward the Third, the parliament “ is ſuppoſed moſt proba- 
* bly to have aſſumed its preſent form, by a ſeparation of the com- 
« mons from the lords.“ It is remarked by an elegant hiſtorian (a), 
that conquerors, though uſually the bane of human kind, proved 
often, in the feudal times, the moſt indulgent of ſovereigns. They 
ſtood moſt in need of ſupplies from their people; and not being able 
to compel them by force to ſubmit to the neceſſary impoſitions, they 
were obliged to make them ſome compenſation, by equitable laws 
and popular conceſſions. This remark is in ſome meaſure, though 
imperfectly, juſtified by the conduct of Edward III. He took no | 
Keps of moment without conſulting his parliament, and obtaining 
their approbation, which he afterwards pleaded as a reaſon for their 
ſupporting his meaſures (). The parliament therefore roſe into 
greater conſideration during his reign, and acquired a more regular 
authority than in any former times; and even the houſe of com- 
mens, which, during turbulent and factious periods, was naturally 
oppreſſed by the greater power of the crown and barons, began to 
appear of ſome weight in the conſtitution. | 

The ſtatute for defining and aſcertaining treaſons was one of the 
firſt productions of this new-modelied aſſembly. One of the moſt 
popular laws enafted by any prince, was the ſtatute which paſſed 
in the twenty fifth of this reign (c), and which limited the caſes of 
high treaſon, before vague and uncertain, to three principal heads 


(a) Dr, Robertſon's Hiſt. Scot, 120. 
= : (s) Chap. 2. 
(4) Cotton's Abridg. p. 108, 
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Richaxn II. ſucceeding his grandſather, the dignity of 
| the law, together with the honour of the kingdom, by rea- 
| ſon of the weakneſs: of this prince, and the difficulties oc- 
curring in his government, SEEMED SOMEWHAT To DE 
CLINE, z.as may appear by comparing the twelve laſt years 
of Edward IiI. commonly called quadrageſits, with the 
reports of king Richard II. wherein appears a viſible de- 
| dlination of the. learning and depth of the judges and plea- 
ders, 3 C3 Aue 


Ir is true, we have no printed continued report of this 
king's reign. But J have ſeen the entire years and terms 
thereof in a manuſcript, out of which, -or ſome other copy 
thereof, I ſappoſe Fitzherbert abſtracted thoſe broken caſes | 
of this reign in his Abridgment. 


In all thoſe former times, eſpecially from the end of 
Edward III. back to the beginning of Edward I. the learning 
of the common law conſiſted principally in affizes and 
REAL ACTIONS. Rarely was any title determined in any 
perſonal action; unleſs in caſes of titles to rents, or ſervices, 


the conſpiring the death of the king, the levying war againſt him, 
and the adhering to his enemies ; and the judges were prohibited, 
if any other caſes ſhould occur, from inflifting. the penalty of 
' treaſon, without an application to parliament, The bounds of 
treaſon were indeed ſo much limited by this ſtatute, which ſtill 
remains in force without any alteration, that the lawyers were 
obliged to enlarge them, and to explain a conſpiracy for levying 
war againſt the king, to be equivalent to a conſpiracy againſt 
his life; and this interpretation, ſeemingly forced, has, from 
the neceſſity of the caſe, been tacitly acquieſced in. Mr. Juſtice 
Blackſtone has enumerated ſome other legal improvements which 
were effectuated under the auſpices of this brave and indulgent 
—— (4). 


(4) Blac. Com. SY 4. 


2 
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dy replevin. And the reaſons thereof were principally theſe, 
| Finsr, becauſe theſe ancient times were great favourers 
of THE PossSEsS0OR ;, and therefore, if about the time '" 8 
Edward II. a diſſeiſor had been in poſſeſſion by a year and a 
day, he was not to be put out without a recovery by aflize., 
Again, if the diſſeiſor had made a feoffment, they did not 
countenance an entry upon the feoffee, becauſe thereby he 
might loſe his warranty, which he might ſave, if he were 
impleadeꝗ in an aſſize or writ of entry. By this means real 
actions were frequent, and alſo aſſizes. 


3 they were willing to quiet men's poſſeſſions. 
And therefore after a recovery, or bar, in an aſſize or real 
action, the party was driven to an action of a higher na- 


THIRDLY, becauſe there was then no known action, where- 
in a perſon” could recover his poſſeſſion, other than by an 
aſſiae or a real action. For till the end of Edward IV. the 
poſſeſſion was not recovered in an adjectione firmæ; but ox LY 
DAMAGES. | 


FouRTHLY, becauſe an aſſize was a ſpeedy and effectual 
remedy to recover a poſſeſſion; the jury being ready im- 
panelled and at the bar the firſt day of the return. And 
although by diſuſage the practicers of law are not fo ready 
init, yet the courſe thereof in thoſe times was as ready and- 
as well known to all profeſſors of the law, as the courſe of 


"gjettione meme is now. [B.] 
| | Fovenzno 


[B] All che law concerning diſſeiſins exiſted and was in prac- 
tice prior to the afſize of novel diſſeiin. The aſſize was introduced; 
probably 


. 
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T oveniNG the reports of the years and terms of Henry 
IV. and Henry V. W ſay, they do OR either 


4 in 


probably from the uſage of Normandy, for the Grand Cuutumier 
treats of affizes in or before the reign of Henry the Second. Glan- 
ville, who wrote in that reign, calls the great aſſize a benefit clemen- 
tiam pri nci pis de confilio procerum populis indultam.” And the Myr- 
rour (a) ſays « Glanville introduced it.“ 

Seiſin is a technical term to denote the completion of that in- 
veſtiturs by which the tenant was admitted into the tenure ; ; and 
without which no freehold could be conſtituted or paſs. Sciendunt 
eft feudum, fine invefliturd, nullo modo cunſtitui poſſe 

Diſſeiſin therefore muſt mean, ſome way or other turning the 
tenant out of his tenure; uſurping his place and feudal relation. 
At this time no tenant could alien without licence of the lord. 
When the lord conſented, the only form of conveyance was by feoff- 
ment publicly made, coramparibus curi c, with the lord's concurrence. 
Homage or fealty was ſolemnly ſworn ; and ſuit of court and ſer- 
vices were frequently done. The freeholder repreſented the whole 
fee; did the duty to the lord 3 and defended the whole fee again& 
— 

The freehold never could be in abeyance, becauſe the lord could 
never be at a loſs to know upon whom to call as his tenant; nor a 
ſtranger to know againſt whom to bring his præcipe. From the ne- 
ceſſity of there being always a viſible tenant of the freehold, and the 
notoriety who acted, and did ſuit and ſervice as ſuch, many privileges 
were allowed to innocent perſons, deriving title from the freeholder 
Fac fatto. 

If the diſſeiſor died after one year's nonclaim, the deſcent to his 
heir gave him the right of poſſeſſion, and took away the true 
owner's entry. The ſtat. of 32. H. 8. cap. 33. requires five years 
nouclaim. The feoffee of a diſſeiſor acquired title of poſſeſſion at 
this time by one year's nonclaim. The deſcent to his heir remains. 
privileged as it was at common law; for the zz. Hen. 8. Cap. 33 
extends not to any feoffee of the difſeiſor, immediate or mediate. 
The feoffee of a diſſeiſor was favoured, becauſe he came innocently 
into the tenure, by a ſolemn * inveſtiture, with the lord's con- 
currence. 

But the ſtatute . guia emplores terrarum“ (b) (which wth away ſubine 
feudations, and gave free liberty of alienation to the tenants of ſub- 
JeQs, and to thoſe who held of the king as of an honour or manor} 
and other ſtatutes which extended the power of alienation to the 


(#) C. 2. Sec. 25. pa. 150. Edit. 1642. (5) 18 E. 2. 


king's 
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in che nature of the learning contained in them, or in che 
Judicjouſneſs and knowledge of the judges and pleaders, nor 
Vol. I. | U in 


king's tenant in capite ; the frequent releafes of feudal ſervices ; ; the 
flatutes of uſes, and of wills; and; at laſt, the total abolition (c) of 
all military tenures, have left us little but the names of feolfmetity 
ſeifing tenure, and freeholder, without any preciſe knowledge of the 
rung originally Hgnified by thoſe ſounds. The idea which modern 
times annex to freehold or freeholder, is taken merely from che du- 
tation of the eſtate. Copy holds, and the cuſtomary freehe ds in the 
North, retain ſome faint traces, in imitation of the old ſyſtem of 
feudal tenures. It is obvious how a man may vifibly be the copy= 
holder or cuſtomary freeholder de facto, in prejudice of the rightful 
tenant. Ft is obvious too; that uſprping ſuch a tenure, is 2 different 
fact from the naked poſefiion or occupation of the land. But who 
ever will look into the practice of other countries, where tenureg 
ſubſiſt with all the ſolemnities of feoffments and ſeiſins, upon every 
change of a tenant, by deſcent or alienation, and upon evety uſurpa- 
tion of the rcal right, will eafily comprehend, that at the time 
alluded to, it might be as notorious who was the feudal tehant de fade, 
as Who is now die facto incumbent of a living, or mayor of a corporation, 

Diſſeiſin was a complicated fact, and differed from diſpoſſeſſing. 
The free holder by diſſeiſin, differed from a poſſeſſor by wrong. Brae- 


ton, De Aiſa Nove Difeyſine, puts many caſes of poſſeſſion wrong- 
'fully taken, which he calls intruſion, becauſe there is no diſſeiſin. 


&« Poſſefſio gu nuda «fl ofnnino, et fine aliruo veſlimento; que dicitur * 
Intro. VESTIMENTO is ſeiſin, inveſtiture ; (from whence the 
Saxon term we/!) a metaphor which the feudiſts took from clothing, 
and by which they meant to intimate, 4 that the red poſſeſſion 
was clothed with all the ſolemnities of a feudal renure.” A par- 
ticular tenant, according to feudal notions, was in, as of the ſeifin of 
the fee, of which his eſtate was a part: If he aliened the fee 
(which he could only do by ſolemn feoffment, with the con- 
currence of the lord of whom the fee was held), he forfeited 
his particular eſtate, for having betrayed the ſeiſin with which he 
was entruſted, But on account of the privity and confidence be- 
tween him and the reverſioner, and the notorious ſolemnity of the 
ict of inveſtiture, his feoffment diſſeiſed the reverſioner. 

Bracton, who wrote in the reign of Henry III. before tenants could 
alien without licence, mentions the diſſeiſin in this caſe as a necefſary 


(s) na. C. c. 23. and 13. C. 2. c. 7. : 
conſe- 
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in any other reſpect ariſe to the perfection of the laſt twelve 
years of Edward III. | 8, 27 


_ conſequence, and as a thing which could not poſſibly be other- 
wiſe, | | 
Item facit quis Diffeyfinam, cum quis in ſeyſina fuerit ut de 
4 libero tenemento & ad vitam, vel ad terminum annorum, vel 
% nomine cuſtodiæ, vel aliquo alio modo; alium feoffaverit, in pre · 
&« judicium veri domini, & fecerit alteri liberum tenementum; 
« cym duo ſimul & /emel, de codem tenemento & in ſolidum, eſſe 
« non poſſunt in ſeyſina. He conſiders it as impoſſible for the true 
tenant not to be put out, when another actually came into bis place. 
So late as the 32d of Eliz. in the caſe of Matheſon v. Trot, 1 
Leon. 209. the diſtinction upon which the judgment turns is, 
« that Henry Denny gained a wrongful poſſeſſion in fee; but did 
© not gain any ſeifin, ſo no diſſeiſor, therefore the deſcent to his heir 
« is not privileged.” Nobody can diſſeiſe the king ; neither can any 
one be diſſeiſed to the uſe of the king. The king may be wrong- 
fully diſpoſſeſſed: but the intruder's injurious poſſeſſion is n- alrquo 
veſti mento, and called intruſion. The king cannot be made a diffeiſor, 
not becauſe it is wrong, for he may, in fact, withhold the poſſeſſion 
of land from a ſubjeQ contrary to right. But the reaſon ſeems, ac- 
eording to the feudal ſyſtem, to be this: A ſubje@ never could 
Kand in the king's ſeiſin or tenure ; and the king never could be in 
© the feudal relation of a ſubject. By that policy, all real property was 
held mediately or immediately of the king. In the king himſelf all 
real property was allodial. The preciſe definition of what conſtituted 
diſſeiſin, which made the diſſeiſor the tenant to the demandant's præ- 
cipe, though the right owner's entry was not taken away, was once 
well known; but it is not now to be found. The more we read, 
unleſs we are very careful to diſtinguiſh, the more we are con- 
founded. For, after the aſſize of nowve! diſe;/in was introduced, 
the legiſlature by many acts of parliament, and the courts of law by 
liberal conſtructions in furtherance of juſtice, extended this 
remedy, for the benefit of the owner, to every treſpaſs or -injury 
done to his real property, if by bringing his aſſize he thought fit to 
zdmit himſelf diſſeiſed. 
It lay againſt adviſers, aiders, or abettors, who were not tenants, 
Co. Lit. 180. b. It lay againſt the tenant who was no diſſeiſor ; as 
the heir of a diſſciſor or his feoffee. Stat. Glouceſter. It lay for 
the owner, againſt the diſſeiſor of the diſſeiſor. The tenant's not 
being ready to pay rent-ſeck when demanded, was, for the benefit of 
the owner's remedy, a diſſeifin, Lit. ſect. 233. It lay for outrageous 
| = | p - | diſtreſs. 
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viſtreſs, ' 2. Inſt. 412. It lay againſt guardian, or particular tenant, 
who made a feoſſment, as well as againſt their feoffees. 2. Inſt. 413. 
| The Stat. of Weſt. 2: c. 25. extends it to a man's depaſturing the 

ground of another; or taking fiſh, in his fiſhery. If one receives 
my rent without my.conſent, I may elect to wake him a diſſeiſor. 
Style 407. If a guardian alligns dower to a woman not dowablez 
the owner may ele& to make her a diſſeiſor, 24. Ed. 3. 43- cited in 
Cro, Car. 203. In a word; for the ſake of the remedy; as berween 
the true owner and the wrong doer; to puniſh the wrong; and, as 
between the true owner and naked poſſeſſor, to try the title, the 
aſſiae was extended to almoſt every caſe of obſtruction to an owner's 
full enjoyment of lands, tenements, or hereditaments. 

The reports of aſſize can only relate to caſes where the owner ad- 
mits himſelf diſſeiſed. bo | 

The law books treat of diſſeiſin; with a view to the aſſize; which 

was the common method of trying titles * ejectment came in 
uſe. 
Littleton, who wrote long after the 3 by aſſize was enlarged 
by ſtatutes and by equitable conſtruction, ſpeaks of diſſeiſins 
principally as between the owner and treſpaſſer or poſſefſor, with an 
eye to the remedy by aſſize. 

Theſe are the common authorities from whence deſcriptions have 
been cited of a diſſeiſin. The definitions in the books, though very 
; imperfect, ſavour often of that which originally was an ACTUAL diſ- 
ſcifin in ſpite of the owner. 

Littleton in ſe&. 279. defines diſſeiſin with an Kc. Where a 
* mau enters into lands or tenements, where his entry is not con- 
1% geable, and ouſteth him which hath the freehold, &c.” The 
comment ſays, Every entry is no diſſeiſin, unleſs there be an 
© ouſter of the freehold; and Co. Lit. 153. b. ſays, * Diſſeifin is 
« putting a man out of fide, and ever implies a wrong: but dif. 
« poſſeſſion or ejettment is putting out of poſſeſſion, and may be by 
% right or wrong. Diſſeiſin eft un perſonal treſpaſs de tertious oufter 
% del ſeiſin. 

Though the term * diſſeiſin, uſed, happens to be the ſame, the 
thing ſignified by that word; as applied to the two caſes of actual 
difſeifin, or diſſeiſin by election, is very different. The diſtinction of 
difſeifin AT ELECTION, is made in the caſe of Blunden v. Baugh, 
Cro. Car. 303- The three Judges, with whom agreed the four 
Judges of the Common Pleas, argued and held, “ that the leſſee 
« for years of the tenant at will, was a diſſeiſor AT THE ELECTION 
«, OF THE ORIGINAL LESSOR, for the ſake of his remedy, but 
never could be looked upon as the freeholder, or a diſſeiſor in ſpite 

« of the owner, or with regard to third perſons,” If a precipe was 
U 2 < broughr 
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brought againſt him, he might ſay, © 1 am not tenant to the free · 
% hold.” When the eaſy ſpecigc remedy- was by affize, where the 
entry was not taken away, the injured owner might, for his benefit, 
ele to conſider the wrong as a difſciſin. ' So, ſince an ejectment is 
become the eaſy ſpecific remedy, he may 2 to call the n 
diſpoſſeflion. 

Where an ejectment is brought, there can be no diſſeiſin; becauſe 
the plaintiff may lay his demiſe when his title accrued, and recover 
the profits from the time of the demiſe. The entry confeſſed is pre- 
vious to making the leaſe ; but there is no real or ſuppoſed re-entry 
after the ejectment complained of. If it was conſidered as a diſſeiſin, 
no meſne profits could be recovered without an actual re-entry. If 
the leſſee for life or years makes a feoffment, the leffor may Mill 
diftrain for the rent, or charge the perſon to whom it is paid, az 
receiver, or bring an ejectment, and chooſe whether he will be con- 
fidered as diſſeiſed. Metcalf on the demiſe of Kynaſton v. Parry 
and others, a caſe reſerved at Salop aſlizes, 25th March 1742, for 
the opinion of the Court of Exchequer (who gave- judgment in ir 
on the 24th of November 1743), was thus : Tenant in tail of lands 
leaſed by his father to a ſecond ſon, for lives, (under a power) upon 
his father's death received the rent from the occupier, as owner, and 
as if uo ſuch leaſe had been made, during his whole life. He ſuffered 
a common recovery. It was holden, “that this was only a difſeifin 
of the freehold at election; that therefore he could not make 
a good tenant to the præcipe. And the recovery was adjudged 
bad. 

Except the ſpecial caſe of fines with proclamations, which ſtands 
entirely upon diſtinct grounds, the conſtruction of the ſtar. of 
4. Hen. 7. c. 24. one can ſcarce ſuggeſt a caſe where the true owner, 
whoſe entry is not taken away, may not elect, by purſuing a poſ- 
ſeſſory remedy, to be deemed as not having been difſeifed. : 

The conſequence of actual diſſeiſins, conſidered as ſuch, continue 
law to this day. The diſſeiſed cannot diſpoſe or devife ; the deſcent 
takes away his entry. There are two caſes cited in the caſe of Blunden 
v. Baugh, material to this point, Pouſty v. Blackman, B. R. Trin. 
18. Jac. Rot. 1230. Palmer 201 (4). The caſe, in effect and opera- 
tion, was this: Tenant at will made a leaſe for years: the original 
leſſor deviſed Though the leaſe by tenant at will at the election 
of the original leſſor was a diſſeiſin, yet they adjudged his deviſe 
good ; becauſe he had not ELECTED to admit himſelf diſſeiſed, and 
by making a will intimated the contrary. 

Another caſe was in the 14th of Eliz.—Sir Ambroſe Cone, of his 
own head, entered into lands of Sir William Hollis, and paid Sir 
William, afterwards, a certain rent, claiming to hold as tenant at 


(d) Cro. Jac. 65g. 8. C. 


will, 
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Will, and died. His heir entered ; upon whom Sir William entered. 
It was adjudged, “that at the election of Sir Wi:liam, Sir Am- 
« broſe was a diſſeiſor ; but as Sir William had not determined his 
election before the death of Sir Ambroſe, and entered upon his 
*« heir, it was no diſſeiſin, and conſequently the deſcent no bar to 
his entry.“ e 
In the caſe of Pouſly v. Black man, Palmer 208. it is ſaid, © If a 
% difſeiſee deviſe and afterwards enter, the deviſe is good. This 
Dodderidge denied, and ſaid there muſt be a new publication; 
which ſeems right, if there ever was a diſſeiſin; for where an actual 
entry is neceſſary, it will not make good a conveyance made before: as 
was holden in B. R. & Dom Proc. in the caſe of Berrington v. Park- 
hurſt (e). The actual entry could not ſupport the leaſe made be- 
fore, Yet in Salk. 237. (/) it is agreed, the deviſe is good, be- 
cauſe he was ſeiſed ab initio, ſo as he might bring treſpaſs :* 7, e. 
he never was diſſeiſed at all, by his election; and he might make 
that election, without an entry; he might bring his ejectinent, he 
might bring treſpaſs, without a re- entry. If it was not for this 
doctrine of election, what a condition would men be in ! 
In the caſe of Pouſly v. Blackman, there was no entry; and after 
much argument, it was at laſt reſalved, unanimouſly, by the whole 
Court, from the inconveniences which would be introduced if a leſſee 
by a ſecret contract with a ſtranger could defeat the will of his leſſor, 
„that the deviſe was good, and that the owner, by making a de- 
viſe, ſhewed his election not to be diſſeiſed. | 
Taking poſſeſſion under a judgment in ejectment, never can be 2 
diſſeiſin of the freehold. Suppoſe it © real proceeding, the termor 
of a diſſeiſee might, at the old law, recover againſt the diſſeiſor. 
He might recover againſt the feoffee of his leſſor; but he never 
could thereby become a diſſeiſor of the freehold ; he never could be 
other than a termor, enjoying, in the nature of a bailiff, by virtue 
of a real covenaat. In reſpe& of a frechold, his poſſeſſion enured 
always by right, and never by wrong. If the leſſor had infeoffed, 
it enured to the alience ; if the leſſor was difſeiſed and might enter, 
it enured tothe diſſeiſee; if his eutry was taken away, it enured to 
the heir or feoffee of the diſſciſor, who in that caſe Lad the right of 
paſſeſſion, , 
Suppoſe the proceeding, as it is, a fictitious remedy ; then in 
truth and ſubſtance, a judgment in ejectment is a recovery of the 
poſfeſſion, not of the ſeiſin or freehold, without prejudice to the 


(% A. D. 2738. (f) Bunter v. Coke. 
ä right, 
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right, as it may afterwards appear, even between the parties. He 
who enters under it, in truth and ſubſtance can only be poſſeſſed, 
according to right, prout lex poftulat. 

If he has a freehold, he is in as a freeholder. If he has a chattel- 
intereſt, he is in as a termor ; and in reſpect of the freehold, his 
poſſeſſion enures according to right. If he has no title, he is in as 
a treſpaſſer ; and without any re. entry by the true owner, is liable 
to account for the profits. 

The true owner may enter upon a difſeifor, but after judgmentin 

jectment, an actual entry would not be permitted. An ejectment 


is a poſſeſſory remedy, and only competent where the leſſor of the 


plaintiF may enter. Therefore it is always neceſſary for the plain- 
tiff to ſhew, that his leſſor had a right to enter, by proving a poſ- 
ſeſſion within twenty years, or accounting for the want of it, under 
ſome of the exceptions allowed by the ſtatute. Twenty years ad- 
' verſe pgſſefſion is a poſitive title to the defendant ; it is not a bar to 
the action or remedy of the plaintiff only, but takes away his right 
of poſſeſſion ; and every plaintiff in ejectment muſt ſhew' a right 
of poſſeſſion, un well as of property (g). 

There is an excellent analyſis of real actions, in the firſt en of 
Comyns's Digeſt ; after which the ſtudent may conſult Fitzherbert's 
Natura Breyium, with Sir Matthew, Hale's Commentary, and the 
' tenth and eleventh chapters of the third book of Mr. Juſtice Black + 
ſtone's Commentaries. 

In addition to our author's progreſs of che law under the reign of 
Richard the Second, it is proper to remark, that the ſtatutes of præ- 
munire, for effectually depreffing the civil power of the pope, were 
the work of this and the precedent reign. The eftabliſhment alſo 
of a laborious parochial clergy, by the endowment of vicarages out 
of the overgrown poſſeſſions of the monaſteries, added luſtre to the 
cloſe of the fourtcenth century; though the ſceds of the general 
reformation which were thereby firſt ſown in the kingdom, were 
almoſt overwhelmed by the ſpirit of perſecution introduced into the 
laws of the land by the influence of the regular clergy (5). It 
wus uſual at this time for the Church, that they might elude the 
mortmain a (7), to wake their votaries leaye lands 1N TkvusT ta 
certain perſons, under whoſe names the clergy enjoyed the benefit 
* 


( See the "caſe of Taylor, ex 1. ſt. 2. 13. Ed. 1. c. 32. 18. Ed, 
dm. Atkyns v. Horde, paſim, 1. 1. ſt. 1. c. 3. 2. Ed. f. ſt. a2. 34, 
Burr. 60. a ſt. 3. c. 3, 

(0 Blac. Com. 4 v. 428. 75. R. 2. c. 3. 


YM. C. 9. . 3. c. 36. 7. Ed. 
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Bur che times of Henry VI. as alſo of Edward IV. 
Edward V. and Henry VII. were times that abounded with 
learning and excellent men. There is little odds in the 
uſefulneſs or learning of theſe books; only the firſt part of 
Henry VI. is more barren, ſpending itſelf much in learning 
of little moment, and now out of uſe. But the ſecond _ 
ie full of excellent learning. [C.] 


U4 In 


of the bequeſt, The parliament ſtopped the progreſs of this 
abuſe (+4). The greateſt novelty introduced into the civil govern- 
ment drring this reign, was the creation of peers by PATENT. 
The lord Beauchamp of Holt was the firſt peer who was advanced to 
the houſe of lords in this manner. Though he was ſummoned, he 
never ſat. His patent, however, could never have been deemed 
valid, becauſe Michael de la Pole was the Lord Chancellor who 
affixed the ſeal to it, which had been before taken from him by act of 

parliament, and he;declared incapable of ever having it again, This, 
then, was a ſingle and ineffectual attempt to create a new peer with 
out the aſſent of parliament, which was the uſual way; above thirty 
having been made ſo in that very reign. His ſucceſſors were too wife 
to follow this example, for every barony newly created, till the 
union of the Roſes, which were about fourteen, were every one of 
them, as appears on the face of the patents, by authority of parlia- 
ment, if we except two or three; and even theſe, on a cloſe exami- 
nation, will appear not to be new baronies, but re-grants of old feu - 
dal baronies by tenure; which undoubtedly were all in the ſole diſ- 


poſition of the king (/), 


[&] From the time of Richard the Second to that of Henry the 
Seventh, the civil wars and diſputed titles to the crown gave no 
leiſure for farther juridical improvement; © nam filent leges iuter 
« arma;” and yet to theſe very.diſputes we owe the happy loſs 
of all the dominions of the crown on the continent of France ; 
which turned the minds of ſubſequent princes entirely to domeſ- 


0 Knyghton, 27. 38. Cotton 5. ſec. 27, and 28. Sulliv. 193. ed. 
355» 1776, 


9 Selden-Tit, Hon. part 2. chap, 
tic 
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In the times of thoſe three kings, Henry VI. Edward IV. 
and Henry VII. the learning. ſeems to be much alike. 
But theſe two things are obſervable in them, and indeed go- 
nerally in all reports after the time of Edward III. viz. 


FixsrT, that real ations and aſſiaos were not ſo frequent as 
formerly. For many titles of land were determined in perſo- 
nal actions; and the reaſons hereof ſeem to be, . 


iſt, BR- 


tic concerns. 'To theſe likewiſe we owe the method of barring 
entails by the fiction of common recoveries, invented originally by 
the clergy to evade the ſtatute of mortmain, but introduced under 
Edward the Fourth for the purpoſe of unfettering eſtates, and mak. 
ing them more' liable to forfeiture : while, on the other hand, the 
owners cadeavoured to protect them by the univerſal eſtabliſhment 
of uſes, another of the clerical inventions (a). _ 

The ſenſe of wiſe men, and the general bent of the people in 
this country, have ever been againſt making land perpetually unalien- 
able. The utility of the end was thought to Juſtify any means to 
attain it. 

Nothing could be more agreeable to the law of tenures, than a 
male fee unalienable. But this bent to ſet property free, allowed 

the donee, after a ſon was born, to deſtroy the limiration, and break 
the condition of his iuveſtiture. 

No ſooner had the ſtatute de donis repeated what the law of te- 

nures ſaid before, © that the tenor of the grant ſhould be obſery- 
ed,” than the ſame bent permitted tenant in rail of the freehold 
and inberimace to make an alienation voidable only, under the name 
of a diſcontinuance. But this was a ſmall relief. 

At laſt, thc people baving groaned for 200 years under the i incon- 
venience of ſo much property being unalie nable, and the great men, to 
raiſe the pride of their families, and in thoſe rurbulent times to pre- 
ſerve their eſtates from forfeitures, preventing any alteration by 
legiſlative authority. the ſame bent threw out a fiction in Taltarum's 
caſe (5), by which tenant in tail of the freehold and inheritance, 


(a) Blac. Com. 4v. 428. p. 75 8, 9, 10. 
H on Common Recoveries, - 4 
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iſt, Becauss the learning of them began, by little and 
little, to be leſs known or underſtogd, 


2dly, 


or with conſent of the freeholder, might aliene abſolutely. Public 
utility adopted and gave ſanction to the doctrine, for the real politieal 
reaſon, * TO BREAK ENTAf Ls.” But the oſtenſible reaſon, from . the 
« ſictitious recompence,” hampered ſucceeding times how to diſtin, 
guiſh caſes which were within the falſe reaſon given, but not within 
the real policy of the invention: till at laſt the legiſlature applaud- 
ed common recoveries, and lent its aid by the acts of rr. H. 3. c. 20. 
33. Hen. 8. c. 31. 34. & 35. Hen. 8. c. 20. 14. Eliz. c. 8. and 
Geo. 2. c. 20. which laſt is a retroſpectiye and declaratory law, — 
ſeems to have reſtored the original tenant to the proecipe. 

As the legiſlature has for ages ayowed the propoſition, we may 
now ſay, that COMMON RECOVERIES ARE A MERE FORM OF CON- 
"'VEYANCE.? All neceſſary circumſtances of form and ceremony are 
taken from its fictitious original. The policy of this ſpecies of 
alienation meant to take a middle way as to emails, between perpe- 
tuities and abſolute property. 
Alienatious were allowed, yet in ſuch a flange as | neceſſarily re- 
quired deliberation and Pr aud they were only allowed to be 
made by tenant ip tail in poſſeſſion, or by tenant in tail in remainder, 
with conſent of the owner of the firſt eſtate for life. The eldeſt ſon 
was reſtrained in the life-time of his father, or mother, or any other- 
anceſtor or re lation, ſeiſed for life, under a family ſettlement. 


When a termor after the 4th of Henry VII. made a feoffment, 
and levied a fine with proclamations, and inſiſted upon five years non- 
claim, the Judges with ſtrong ſenſe ſaid, though a feoffment i by tenant 
for life, or years, or at willzis a diſſeiſin, it ſhall not operate as a diſſei- 
fin, to enable the termor himſelf to bar the inheritance, by a fine 
| with proclamations, according to the 4 H. 7. c. 20. For, ſay they, 
« jt was never the intent of the makers of, the act, that thoſe who 
« could not levy a fine, ſhould by making an eſtate by wrong and 
« fraud, be enabled to bar thoſe who had right. For if they them- 
« ſelves without ſuch fraudulent eftate could not levy a fine to bar 
e thoſe who had the freeholdand inheritance, certainly the makers of 
« the 4th H. 7. c. 20. did not intend, that by making of an eſtate by 
fraud and practice, they ſhould have power to bar them; and ſuch 
2 fraudulent eſtate is as no eſtate, in the judgment of the law,” so as to 
a common recovery, it was never the intent, that thoſe who could not 
ſuffer a recovery ſhould, by making an eſtate by wrong and _— 


- - 
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2dy, Tux ancient ſtrictneſs of preſerving poſſeſſion 
to poſſeſſors till eviction by action, began not to be fo much 
in 


de enabled to ay thoſe inremainder or reverſion ho had a right. For if 
they themſelves, without ſuch fraudulent eſtate, could not ſuffer a 
recovery to bar thoſe in remainder and reverſion, certainly the fra- 
mers of this qualified ſpecies of alienation did not intend, that by 
making an eſtate by fraud and practice, they ſhould have power to 
bar them; for a common recovery, which the parties have no power 
to ſuffer directly, cannot be made good by wrong and fraud. 

After the ſtatute de donis, tenant in tail in remainder, with the 
concurrence of the frecholder, might make a voidable alienation by 
diſcontinuance ; but he could not acquire to himſelf that privilege by 
an injurious entry and feoffment. Co. Lit. 347. Hob. 323. If in caſes of 
recoveries ſtratagem ſhould prevail, redreſs would follow too late (c). 

A remarkable law paſſed in the reign of Henry VI. for the due 
election of members of parliament in counties. After the fall of 
the feudal ſyſtem, the diſtinction of tenures was in a great meaſure 
loft ; and every freeholder, as well thoſe who held of meſne lords, 
as the immediate tenants of the crown, were by degrees admitted to 
give their votes at elections. This innovation was confirmed by a 
law of Henry the Fourth (4), which gave right to ſuch a multitude 
of electors, as was the occaſion of great diſorder in the eighth and 

tenth of this king; therefore, laws were enacted, limiting the 
electors toſuch as poſſeſſed forty ſhillings a- year in land, free from all 
burden within the county (e). This ſom was equivalent to near 
ewenty pounds a-year of our preſent” money ; and it were to be 
withed, that the ſpirit as well as letter of this law had been main» 
tained. 

The preamble of the ſtatute is remarkable. Whereas the elec- 
« tions of knights have of late, in many counties of England, 
* been made by outrageous and exceſſive numbers of people, many 
* of them of ſmall ſubſtance and value, yet pretending to a right 
equal to the beſt knights and eſquires; whereby manſlaugheers, 
“ riots, batteries, and diviſions among the gentlemen and oer 
« people of the ſame counties, ſhall very likely riſe and be, unleſs 
« due remedy be provided in this behalf, &c.”” We may learn from 

theſe expreſſions what an important matter the election of a Mem- 
ber of Parliament was now become in 3 That aſſembly was 


33 e .f. 
of Taylor, ex dm. Agkyns Vs (es) 8 Hen. 6, Cap, 7. 10 Hen. 6. 
Horde, 1. Bur 60. cap. 2. 

(s) Stat, at large, 7. Hen. 4+ 


beginning 
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in uſe; unleſs in ſuch caſes of deſcents and diſcontinuances. 
— The latter neceſſarily drove the demandant to his formedon, 


beginning in this period to aſſume great authority, The commons 
had it much in their power to enforce the execution of the laws ; 
and if they failed in their duty, in this particular, it proceeded lefs 
from any exorbitant power of the crown, than from the liczntious 
ſpirit of the ariſtocracy, and perhaps from the rude education of the 
age, and their own want of a due ſenſe of the advantages reſulting 
from a regular adminiſtration of juſtice. 
As to the reign of Henry the Seventh, his miniſters (not to ſay 
the king himſelf) were more induſtrious (in the opinion of Black- 
Kone) in hunting out proſecutions upon old and forgotten penal laws, 
for the mean and diſgraceful purpoſe of extorting money from the 
ſudject, than in framing any new and beneficial regulations. For 
the diſtinguiſhing character of this reign was (ſays the commenta- 
tor) that of amaſſing treaſure in the king's coffers, by every means 
that could be deviſed : and almoſt every alteration in the laws, 
' However ſalutary or otherwiſe in their future conſequences, had this 
and this only for their great and immediate object f). The capa- 
eity of Henry was excellent, but in ſome degree contrafted by the 
narrowneſs of his heart. Avarice was his ruling paſſion; and he 
remains an inſtance, almoſt ſingular, of a man, placed in an high 
© ſtation, and poſſeſſed of talents for great affairs, in whom that 
paſſion predominated above ambition. Though the opinion which 
r. Juſtice Blackſtone entertains, may probably be right, yet it is 
but proper to remark, that Henry is celebrated by his hiſtorian for 
many good laws, which he cauſed to be enacted for the government 
of his ſubjects. It muſt be confeſſed that ſeveral conſiderable regu- 
Jations are found among the ſtatutes of this reign, as well with 
reſpect to the police as the commerce of the kingdom. To gratify 
the inſatiable avarice of Henry, the court of ſtar chamber (con- 
tinues the commentaror) „was new modelled, and armed with 
« powers the moſt dangerous and unconſtitutional over the perſons 
« and properties of the ſubject (g).“ It is true, that early in the 
reign of Henry, the authority of the ſtar-chamber was in ſome caſes 
confirmed by a& of parliament (5). Lord Bacon extols the uſe of 
this court ; byt men began, during the age of that hiſtorien, to feel 
that ſo arbitrary a juriſdiftion was totally incompatible with hberty ; 
and in proportion as the ſpirit of independence roſe ſtill higher in the 


(f) Com. 4 v. 429; (0) Rot, parl. 3 H.7 .D. 27. 
(x) 14. ib, | ; . 
nation, 
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or his cui in vita, &c. But the deſcents that tolled (/) 
entry were rare, becauſe men preſerved their rights to enter, 
&c. by continual claims. FE | 


* 


(/) In other words, that ate applied, meaning, to bar, defeat, 
away entry. Blac. Com. 3 v. or take away, Sce ſtat. 8 Henry 
2176. — the word , as here VI. cap. g. 


nation, the averſion againſt it increaſed, till this “ court of crimi- 
* nal equity was intirely aboliſhed, by act of parliament, in the reign 
of Charles the Firſt. Mr, Juſtice Blackſtone enumerates many other 
particulars which were allowed and contrived to increaſe the riches 
of the ſovercign ; from whence he infers, that “ there is hardly a 
ge ſizture in this reign introductive of a new law or modifying the 
old, but what either directly or obliquely tended to the emolument 
of the exchequer (i) Let it not be forgotten however, that in 
this reign ſuits were given to the poor in formd pauperis, as it is 
called ; that is, without the payment of any fees (4) ; a good law 
yt all times, eſpecially in that age, when the people laboured under 
_ the, oppreſſion of the great. But the moſt important law in its cop» 
ſequences which was enacted during the reign of Henry, was that 
by which the nobility and the gentry acquired a power of deſtroying 
the ancient entails, and of alienating their eſtates (J). It is true 
that the practice was introduced in the reign of Edward the Fourth; 
but it was not, properly ſpeaking, law, till the ftature of Henry 
the Seventh; which, by eorrecting ſome abuſes. which attended that 
practice, indirectly gave a ſanction to it. By means of this law, 
combined with the approaching luxury and refinements of the age, 
the great fortunes of the barons were gradually diffipated, and the 
property of the commons increaſed, It is probable that Henry 
foreſaw and intended this conſequence ;z becauſe the conſtant ſcheme 
of his policy conſiſted in deprefling the great, and exalting thoſe 
who were more dependent on him. One great check to induſtry in 
England was the erecting of corporations; an abuſe which is not yet 
entirely corrected. A law was enacted, that corporations ſhould not 
Paſs any bye-laws without the conſent of three of the chief ofi- 
cers of ſtate (m). And to the praiſe of this prince it may be ob- 
ſerved, that ſometimes, in order to promote commerce, he lent to 
merchants ſums of money without intereſt, when he knew that 
their Rock was not ſufficignt for thoſe enterprizes which they had in 


view. | | 
com. 4 v. 429, 430. (1) 4H. 7+ e. 24. 
9 11 H. 7. c. 23. (*) 19 H. 3. c 7. 
. e 3dly, 
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2dly, BEcavss the ſtatute of 8. Hen. VI. had helped men 
to an action to recover their poſſeſſions by a writ of forcible 
entry; even while the method of recovery of poſſeſſions by 
cjectments was not known or uſed, 


THE SECOND thing oblervible is, that though pleadings in 
the times of thoſe kings were far shox TER than afterwards, 
eſpecially after Henry VIII. yet they were much longer 
than in the time of king Edward III.; and the pleaders, yea 
and the judges too, became ſomewhat Too curIous therein. 
So that that art, or dexterity of pleading, which in its uſe, 

nature and deſign, was only ro RENDER THE FACT PLAIN 
AND INTELLIGIBLE, AND TO BRING THE MATTER TO. 
JUDGMENT WITH A CONVENIENT CERTAINTY, began to 
degenerate from its primitive ſimplicity, and the true uſe 
and end thereof, and to become A PIECE of NICETY AND 
CURIOSITY : which how theſe later times have improved, - 
the length of the pleadings—the many and unneceſſary re- 
petitions—the many miſcarriages of cauſes, upon ſmall and 
trivial niceties in pleading, have too much witneſſed (g). 


I $9HoOULD 


(g) What would fir Matthew 
Hale have ſaid, had he lived in 
theſe times of © nicety and euri- 
oſity times in which plead- 
ing ſeems to be involved in all 
that perplexity can ſuggeſt, or 
prolixity ſupply ! He might, per- 
haps, impute it to incapacity, or 
to deſign ; in either light, a re- 
proach to thoſe, whoſe duty it is, 
not only to be well informed of 
the merits of a cauſe, but ta ap- 
ply the pleadings to the real point 
in controverſy ; and that in a mode 


the moſt ſimple and intelligible. 
The ſcience of pleading (however 
thoſe who do not underſtand, may 
affect to deſpiſe it) is admitably 
calculated for the purpoſes of 
analyſing a cauſe 3 of extracting, 
like the roots of an equation, the 
true poin:s in difpute, and refer- 
ring them with all imaginable 
ſimplicity to the court or to the 
jury. It is reducible to the 
ſtricteſt rules of pure dialectic; 
aud were it jcientifically taught in 
our publick ſeminaries of learn- 

ing, 


—___ - — — — — — 
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I sfiovLD now fay ſomething touching the times ſinee 
Henry VII. to this day, and therefore ſhall conclude this : 

chapter with ſome general obſervations touching the pro- 
ceedings of law in theſe later times. 


An firſt, I ſhall begin where I left before; touching the 
length and nicety of pleadings, which at this day far ex- 
ceeds not only that ſhort, yet perſpicuous, courſe of plead- 
ing, which was in the time of Henry VI. Edward IV. and 


ing; would fix the attention, 
give a habit of reaſoning cloſely, 
quicken the apprehenſion, and 
invigorate the underſtanding as 
-effetually as the famed peripa- 
tetic ſyſtem z which, how inge · 
nious and ſubtle ſoever, is not ſo 
bonourable, ſo laulable, or fo pro- 
able, as the ſcience in which 
Littleton exhorts his ſons to em- 
ploy their courage and their 
care. Jones's Iſæus, pref. diſc. 


ag. The earl of Mansfield, who, 


with the moſt comprehenſive and 
enlightened genius, poſſeſſed the 
moſt conſummate and enlarged 
knowledge, remarked, that * the 
ſubſtantial rules of pleading are 
founded in ſtrong ſenſe, and 
in the ſoundeſt and cloſeſt logic; 
and ſo appear, when well un- 
derſtood and explained: but by 
being miſunderſtood and miſap. 
plied, are often made uſe of as 
jinftrumentsof chicane. 1 Burr. 
319. Though this ſcience, when 
properly applied, merits every 
commendation, yet nothing would 
perhaps more prevent * the 


many miſcarriages - of eau- 
ſes,” or more promote the. 
ends of juſtice, than to enact 
that the defendant ſhall in all 
actions, or giving previous notice 
of his intended defenee to the 
plaintiff, be permitted to plead 
the general iſſue, and give the 
merits of his. caſe in evidence. 
Without reterring to the nume- 
rous Cafes in which the legifla- 
ture has already permitted it to 
be done, it need only be remark- 
ed, that in the mixed action of 
ejectment it is the uniform prac. 
rice : ſo in perſonal actions of con- 
ſiderable importance; as queſ- 
tions ariſing on mercantile con- 
tracts, by inſurance, bills of ex- 
change, and the like : fo in al. 
moſt all ſpecial actions on the caſe, 
and in a great meaſure even in 
the common action of affump/it: 
Lamentable at preſent is the in- 
creaſe of coſts upon the ſuitor, and 
that even in caſes where he ſuc- . 
ceeds ; an evil, which if not 
ſpeedily corrected, may in the 
end be productive of ſerious 
conſequences, 


Henry 


\ 
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Henry VII. but thoſe of all times whatſoever, as our 
vaſt preſſes of parchment for any one plea do abundantly 
witneſs. | ; 


Ay the reaſons thereof ſeem to be theſe, via. 


F ins, becauſe in ancient times the pleadings were drawn 
AT THE BAR, and the exceptions alſo taken at the bar: 
which were rarely taken for the pleaſure, or curioſity, of 
the pleader; but only, when it was apparent, that the 
omiſſion, or the matter excepted to, was for the moſt part 
THE VERY MERIT AND LIFE OF THE CAUSE; and pur- 
poſely omitted, or miſpleaded, becauſe his matter, or cauſe, 
would bear no better. But now, the pleadings being firſt 
drawn in writing, are drawn to an EXCESSIVE LENGTH, 
AND WITH VERY MUCH LABORIOUSNESS AND CARE Eu- 
LARGED, leſt it might afford an exception not intended by 
the pleader, and which could be eafily ſupplied from the 
truth of the caſe ; leſt the other party ſhould catch that 
advantage, which commonly the adverſe party ſtudies j— 
not in contemplation of the merits, or juſtice, of the cauſe, - 
but to find a flip to faſten upon ; though in truth, either 
not material to the merits of the plea, or at leaft not to the 
merits of the cauſe, if the plea were in all things conform- 
able to it. 


 SeconDLy, becauſe thoſe parts of pleading which in an- 
cient times might perhaps be material, but at this time are 
become only mere ſtyles and forms, are ftill continued with 
much religion; and ſo all thoſe ancient forms at firſt intro- 
duced for convenience, but Now NoT NECESSARY, or it 
| may 


36 Fu HISTORY or Tat DF 
may be, antiquated as to their uſe, are yet continued 48 
things wonderfully material, though THEY onLY SWELI 


plea. 


THE BULK, and contribufe nothing to the weight of the 


| TunDLy, theſe pleas being moſily drawn dyel clerks, wha 


| are paid for entries and copies thereof, the larger the 


pleadings are; the more profits come to them; and the 
dearer the clerk's place, the dearer he makes the client 


pay (6). 


(5) It may be confidered as a 
reproach to the adminiſtration of 
juſtice, that the fees of its ofi- 
cers ſhould be in proportion to 
the length of its proceedings. 
In one of the ſuperior courts at 
Weſtminſter, ſome of its offi- 
cers are legally entitled to a fee 
from the plaintiff in every cauſe, 
on the filing of his declaration; 
a fee which is either greater of 
leſs, as the declaration is either 
long or ſhort; though the officers 
have no extra (if any) trouble, 
in the one caſe or the other; 
and though no part of the 
pleadings are how, nor have been 
for many years, drawn either by 
themſelves or their clerks. This 
has lang been a ſubject of com- 
plaint. Excluſive of the burthen 
on the ſuitor, which in many 
caſes is not light, it prevents the 
court itſelf from bearing that 
ſhare of the public buſineſs which 


it is calculated ro ſuftain, and 


bounden to endure. 
By Stat. 5 & 6 Ed. 6. c. 16. 


« againſt buying and ſelling 


te of offices; the ſale of all 
offices “ which concern the 
© adminiſtration or execution of 
© juſtice, or any clerkſhip to be 
* cccupicd in any manner of 
court of record wherein juſ- 
i tice is to be miniftred,” is poſi- 
tively forbidden : but by a pro- 
viſoe, (ſ. 7.) the act is not to 
extend “ to any of the chief 
* juſtices of the king's bench, 
* or common place, or to any 
« of the juſtices ' of aſſize. 
Were tlis proviſoe repealed, and 
an adequate compenſation made 
to the clevated characters iu 
whoſe favour it was enacted, it 
would no doubt be grateful to 
them and beneficial to the pub- 
lic. It would not only filence 
the clamour of diſappuintment, 
but contribute, by wiſe and popu- 
lar means, to enforce the true 
ſpirit of the act; namely, (as 
its preamble ſtatcs) © perſons 
„ worthy and mect to be ad- 
„ anced, would be preferred, 
« and no other.“ 


Fougrhry, 


1 
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- FoukiTHLY, anoverforwardnels in courts to give counte- 


nance to frivolous exceptions, though they make nothing 
to the true merits of the cauſe; whereby it often happens 
that \cauſes are not determined according to their merits, 
eee for 3 W in . 
ing (. 


Bor, ſecondly, 'T ſhall conſider what is — 
in the time of Edward I. one Term contained not above 


two or three hundred rolls, but at this day one Term con- 
tains two thouſand rolls, or more, 


Tux reaſons whereof may be theſe, viz. 


1K, Many petty buſineſſes; as treſpaſſes and debts un- 
der 408. are now brought te Weſtminſter, which uſed to 
be diſpatched in the county or hundred courts. And yet 
the plaintiffs” are not to be blamed, becauſe at this day 
thoſe inferior courts are ſo ill ſerved, and juſtice there fo 


l adminiftered, that they had better ſeek it (where it may | 


| be had) at Weſtminſter, _ at ſomewhat mote ex 
pence (4). 


. a0, Multitudes of attornies pracliling in the great 


courts at Weſtminſter, who are ready at every market to 
gratify the ſpleen, ſpite, or pride, of every plaintiff (7), 


(% However pertinent this 
worth reaſon of fir Matthew 
Hale might have been hereto- 
ture, it is at now iu the leaſt de- 
greg applicable; the c urts 
having been, for many years, and 
that much to their honour, 
aſtute to diſcountenance and re- 
prove all frirolous exceptions, and 
to forward as much as poſſible, 
the true merits ef every cauſe. 


Vor. I. | 


- (4) "This is now in a great de 
gree remedied by the erection of 
courts of conſcience; for the re- 
covery of ſmall debts. 

(1) The number of attornies 
now (2704) on the rolls of the 
different courts at Weſtminſter, 
is almoſt incredible ; more than 
two thouſand practiſe within 


London and its environs, 


X _ 3dly, 
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above what they were anciently ; which muſt needs multiply 


chove what there were ain which o muſt hav 
gee eng 


5thly, Miticades of new laws, both penal and others; 
all which breed new queſtions, and new ſuits at law; and 


in particular the ſtatute touching the N lands; 
— aliis. 


- Gthly, The multiplication of actions upon the caſe, 
which were rare formerly, and thereby wager of law ouſted, 
which diſcouraged many ſuits. For when men were ſure, 
that in caſe they reſted upon a bare contract without ſpecialty, 
the other party might wage his law, they would not reſt 
upon ſuch contracts without reducing the debt into a ſpeci- 
alty, if it were of any value; which created much cer- 
tainty, a6d accorded many ſuits. I 


Axn berevich I ſhall convlutls this chapter, ſhewing what 


progreſs the law has made, from the Wer king Edward I. 
down to theſe times (m). 


| (m) Mr. Juſtice Blackſtone fore take the liberty of referring 
| having, in the moſt elegant and the reader to the fourth volume 
'K judicious manner, continued this of the Commentaries of thar 
= - . - plan of fir Matthew Hale, from learned judge—from page 429 to 
the reign of Henry VII. to that 443 incluſive. 
| of his preſent majeſty, I there. MVSEVM) 
e BRITAN 
NICVM 


xD or THE FIRST VOLUME, 
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